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[bookmark: _Toc221802106]p004 Lone Star v. Murchison
pg 007 HORCO v West

[bookmark: p004][image: ]Lone Star v. Murchison, pg 4

Rule: Extraneous gas injected into an underground natural gas reservoir for storage  Remains personal property of injector (unless abandoned) 




Horco: Humble Oil & Refining Co, now Exxon
[bookmark: p015]p015 Elliff v. EliffEliff v. Eliff
Ownership in Place & Rule of Capture 1

P019 Coastal Oil v Garza

· 
· 
· 
· 
· 
· Basis
Professor Jones represented π (Salinas)
Claim: π sued Coastal for breaching an implied covenant to develop S.13 & prevent drainage 
Reason for Claim: π concerned that Coastal’s operation on S12 was causing drainage on S13
Amended Pleading: trespass bc fracing of #1 invaded S12 reservoir causing drainage
In May 2005, the 13th Court of Appeals issued its opinion on the trial court’s December 2001 Final Judgment.  The Edinburg COA considered the Gregg case and the Geo-Viking case and held that a cause of action for sub-surface trespass by hydraulic fracture stimulation exists in Texas.  The COA affirmed the award of punitive damages and found criminal liability as to Coastal’s actions, thereby allowing the caps to be exceeded.  
Coastal (El Paso) is the lessee under oil and gas leases from GET, et al. Coastal is the fee mineral owner of the adjoining tract of land.  The OGLs are Producers 88s and provide pooling authority to Coastal.   Coastal drilled three wells on the GET leases and one well on the fee acreage before 1984 and then in 1994 drilled the M. Salinas No. 3, a significant discovery.  


Facts
1978-83 Coastal drilled 3 wells on Share 13 (2 produced--#2 #3)
· #3 was great. Coastal shut down Pennzoil #1 bc too close & denied by RRC
When π sued, Coastal drilled 8 wells on S13. It stopped drilling S12
Vicksburg T: sandstone, not porous, not permeable → so must “frace”
· Disputed whether the effective length of the fracing was <660 feet (farthest distance from S13)
Trial Ct 
· D failed to dev S13 - 
· 1.75 il DAS | 
· Breached duty 1mil |
· Fracing on 1 trespassed on S13 causing drainage 1mil 
· Malice 10 $mil (punitive DAS)
· Atty fees 1.4 mil
Ct App: Only reversed atty fee

Issues
Fracturing was trespass which allows DAS for royalties
· ∆ says no standing & not trespass
· CT says must have actual injury, no recoverable DAS
P says fracing beyond ones property is like drilling a slant well & unlawful
· Ct says4 reasons its lawful
· 1.can drill too (here P couldn’t do that)
· 2. Right doesn’t extend to specific gass under property
· 3. Hard to determine amount drained by fracing
· 4. Industry opposes changing rule of capture
· No malice here
P claims breach of implied covenant to protect against drainage	
· CT says can’t recover on a breach of the implied covenant bc NO EVIDence of DAS
P claims jury instructions should have said to find the diff bw the value of what P received & 
Coastal says no evidence to support das
OVeERvie
· Allow coastal new trial bc pooling, royalty share
· Rule
ROC bars DAS recovery for subsurface hydraulic fracturing of natural gas that extends under another’s property. Not trespass. Coastal Oil v. Garza Energy, 19
Fracing is subject to the ROC. Not responsible to adjoining property owners if it’s a lawful well

[bookmark: _Toc221802109]P031 Getty Oil v. Jones
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[bookmark: _Toc221802110]p044 Clifton v. Koontz
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What expense should not have been included?
Overriding royalty. Do not subtract overriding royalties. They should not be counted against the lessee operator.

Why?
Because the working interest O pays 100% of expenses, but gets >100% of the $

What’s the correct total expenses?
Approx 18K

Did it produce in paying quantities?
Yes because total expenses < price 


[bookmark: _Toc221802111]p057 Ridge v Guinn
Partial Assignees
Burlington resources 5/6 min interest








Ridge 
No duty to the O’s of the possibility of reverter on the Guin tracts
Could mutually terminate w/ tract O’s
Timeline
1937: Lease
1950: Guinn plugs & abandons well on its tract
1997: Guinn acquires an interest in its tract
Jan 1998: Ridge plans to terminate lease & obtain new leases on both tracts
Mar 1998: Ridge obtains new leases or Ridge tract, effective in March
Holding: When Ridge signed new lease, it ceased being a lessee under the old O&G lease. It was lessee under the new lease.
This is an example of a Washout: Lessee can agree to sign new lease. Signs new lease --> Old lease terminates










[bookmark: _Toc221802112]p030 Concord v. Pennzoil
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8/4/1937: Crosby buys an undivided 1/12 mineral interest in Survey 64. The Granting clause says 1/12 of all the OG & other minerals in and under

8/5/1937: Crosby conveys an undivided 1/96 minteral interest in Suvey 64 to Southland. Includes 1/12 of all rentals & royalty by the terms of such lease or leases.

Granting clause, habendum clause, subject to clause, & future lease clause

Right of reverter in 1/12 of the mineral estate

Tipps: Estate misconception
Luckel: Four Corners

What happens when an OGL is executed?
[bookmark: _Toc221802113]p068 & 070 Mitchell, Kincaid, and Whelan
--> McGrath --> Mitchell
ED Kincaid Lease (subject of appeal)
FT Kincaid Lease
Bonus-delay rental paid
^
Lacy begins, complied w/ terms
^
Little OG lease to Johnson, 10 yrs ½ interest in 221 acres “JOHNSON LEASE”
< End of primary term

MITCHELL V. SIMMS

June 1, 1976: Simms --> McGrath




KINCAID v. GULF OIL

March 1 1974: Gulf Oil enters 2 leases

March 1, 1979: Primary term ends

Feb 29, 1980: ED Kincaid drilling ceases

March 1, 1980: Omega delivers 25,867 check for FT lease


Gulf paid the DR amount to the wrong person, in the wrong amount, but it was a “bona fide” good faith attempt
Thus, lease not terminated.
[bookmark: _Toc221802114]P077 Watson, Reed, Freeman


Not on Stanley!

[bookmark: _Toc221802115]P077, 078, 082 Watson, Rogers, Samano


Not on Stanley!

P086 Shut in timeline and Freeman

Shut in Timeline


Freeman v. Magnolia
[bookmark: _Toc221802117]p115 Exxon v RRC

[image: Lion:Users:blurped:Dropbox:Law:Oil & Gas Law:Materials:p115 - Exxon vs Railroad.pdf]
[bookmark: _Toc221802118]p120 & 124 Wronski v Sun Oil, Denver
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[bookmark: _Toc221802119]p127 RRC v WBD, Pickens v RRC, Halbouty v. RRC
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[bookmark: _Toc221802120]p157 Amoco v. First Baptist Church

[image: Lion:Users:blurped:Dropbox:Law:Oil & Gas Law:Materials:p157 & p167 - Amoco Pyote Heritage Resources.pdf]
PG 167 Heritage resources v Nations Bank
[image: Lion:Users:blurped:Dropbox:Law:Oil & Gas Law:Materials:p157 & p167 - Amoco Pyote Heritage Resources.pdf]SupCt takes away parties ability/effectiveness of negotiation. They undermine it.

[bookmark: _Toc221802121]p157 Market Value of a Well

Houston Ship Channel price as published in FERC, which publishes gas prices





If you sold it at the well, a rational buyer would include all these costs. This is called COST-NETTING to find market value at the well





GROSS PRODUCTION
X PRICE 
X ROYALTY FRACTION
 = The Amount

[bookmark: _Toc221802122]p167 Royalty Clause

3. The royalties to be paid Lessor are:
(a) On oil and other liquid hydrocarbons, 25 %of that produced and saved from land,
the same to be delivered at the wells or to the credit of Lessor, free of all costs of production
or delivery, into the pipeline to which the wells may be connected; provided, however, that
unless otherwise directed by Lessor, Lessee shall from time to time purchase any royalty oil
or other liquid hydrocarbons in Lessee's possession, paying the market price therefore
prevailing on the date same is produced and mn to the pipeline or storage tank therefore.
In no event shall Lessee purchase such royalty oil or liquid hydrocarbons for a price less than
the total value of the consideration received by Lessee, or by any company or other entity
with which Lessee is affiliated by stock ownership or otherwise, from any sale or other
disposition of such hydrocarbons.
Jones’ Royalty Clause

Used the price published, so that Market value is clear.

Starts out at 97% then subtracts in negotiations if needed

Would quote .10 then increase in negotiations as needed

(b) On gas, including casing, head gas, residue gas, or other gaseous substances,
produced from the land and sold, or used off the premises (other than gas processed at a
plant as described in~ 3(d) hereof), 25 °/o (0.25 of 8/Sths) of 95°/o of the Houston Ship
Channel price, first of the month, large packages as reported in Inside FERC or
successor publication for each month less $0.15 per MMBtu for each month in which
gas is produced or sold, i.e. 0.95 X HSC- $0.15 = royalty price X 0.25 = royalty amount for
each month in which gas is produced or sold. It is further agreed that if Inside PERC or
successor publication cease publishing gas prices for Houston Ship Channel delivery, then
in that event Lessor and Lessee shall commence binding arbitration to select a new price
indice or method or manner to determine price before one arbitrator in McAllen, Texas
within fourteen ( 14) days of the cessation of such publication or at such other time as the
parties agree. The arbitration shall be in accordance with the American Arbitration
Association Commercial Rules including the selection of an arbitrator. The costs of
arbitration shall be bome in a ratio of Lessee 75% and Lessor 25%. During the arbitration
process, Lessor and Lessee agree to use the last published price for HSC. The arbitration
anticipated by this paragraph must be completed within ninety (90) days.

(c) If the gas from any well situated on this lease should be sufficiently impregnated
with gasoline, condensate or other liquid hydrocarbons in suspension that paying quantities
of such gasoline, condensate or other product can be separated from said gas and liquefied
as a practical lease operation by the installation by Lessee of traps, separators or other
devices ordinarily used in the industry for such purpose on the lease, then Lessee agrees and
shall be obligated to install upon the lease such device or devices to the end that so much of
said gasoline, condensate or other products as can be separated through such devices before
marketing be recovered and Lessor shall receive its royalty as specified in~ 3(a) of the
gasoline, condensate or other liquefied products recovered on the lease in such manner,
together with a royalty on separated gas in the amount and determined as provided in~ 3 (b)
or 3( d) hereof, as applicable.

(d) If gas or casing, head gas or separated gas resulting from field separation produced
from the land subject to this lease is processed by or for the account of lessee (or any
company or other entity with which lessee is affiliated by stock ownership or otherwise) for
the recovery of liquid hydrocarbons therefrom in a gas processing, absorption, striping or
similar plant, then in lieu of royalties provided in ~ 3(b ), a royalty of 25% of the market
value at the plant tailgate of all liquid hydrocarbons recovered and saved in such plant and
attributable to gas produced from the land, less 25% of the reasonable direct costs
(excluding amortization and depreciation on pipeline and plant investment and direct
overhead associated therewith) of processing such gas in the plant for the recovery of such
liquid hydrocarbons, plus a royalty on residue gas resulting from such plant operation
attributable to gas produced from the land subject to this lease in the amount and detem1ined
as provided in~ 3(b) hereof.

(e) Any monies received by Lessee, or by any company or other entity with which
Lessee is affiliated by stock ownership or otherwise, under or with respect to any agreement
for the sale, use, or other disposition of oil or gas production from or attributable to the
premises in the nature of (i) a prepayment for deliveries of such production to be made at a
future date (or for deliveries of such production which the purchaser thereof may request at
a future date), including, without limitation, any "advance payments" or "take-or-pay
payments," (ii) a payment to modify the gas price or any other terms of a contract, or to
terminate or rescind such contract or delay performance thereunder, and (iii) any and all
other sums or other consideration paid or to be paid to compromise claims in respect of such
contract, shall be deemed proceeds of production from the leased premises when received
by Lessee and royalty thereon under this lease shall be due and owing as if such production
were produced and sold, used, or otherwise disposed of; provided, that all royalty amounts
paid in respect of such payments shall be credited against and deducted from the royalty
amounts due when and if production from the leased premises in respect of which such
payments were received is delivered by Lessee to the purchaser thereof.

(f) The royalties provided in this~ 3 shall be determined and delivered to Lessor free
of any development, production, compression, processing, treating, gathering, transportation,
delivery, marketing, or other pre-production or post -production costs (other than as provided
in~ 3( d) hereof) excepting however taxes applicable to Lessor's share of production which
are paid by Lessee. Lessor shall not bear, directly or indirectly, any of such costs, all of
which shall be borne by Lessee.

(g) If at any time, whether before or after the expiration of the primary term, Lessee
shall have completed a well or wells on the above described premises (or on land with which
the said premises or any part thereof may be pooled) which well or wells are capable of
producing gas in commercial quantities but are shut-in with the result that gas is not
produced and sold or used, Lessee may pay as royalty to Lessor for each such shut-in well
on or before the expiration of ninety (90) days after (i) the date of completion of such gas
well as evidenced by the Well Completion Report filed with the appropriate state or other
governmental regulatory agency or commission having jurisdiction, or (ii) the date such gas
ceases to be sold or used, as the case may be, an amount equal to Twenty-five and Noll 00
Dollars ($25.00) per acre of land covered by this lease which shall be attributed to the
producing unit upon which the well or wells are located and upon making said payment it
will be considered that each such well is producing gas in paying quantities within the
meaning of this lease for a period of one ( 1) year after the expiration of said ninety (90) day
period. In like manner and upon like payments being made annually on or before the
expiration of the last preceding year for which such payment or tender has been made, it will
be considered that said well or wells are producing gas in commercial quantities for
successive periods of one ( 1) year each; provided, however, that this lease may not be
maintained in force solely by payment of shut-in gas well royalty for any well under this
paragraph for more that two (2) consecutive years after the effective date of the first such
payment, or for shorter periods at various intervals not to exceed in the aggregate four ( 4)
years in all.

(h) Accounting and payment to Lessor of royalties from production of oil and gas
as herein provided shall commence no later than ninety (90) days after the date the Well
Completion Repmi is filed with the appropriate state or other government regulatory agency
or commission having jurisdiction. Thereafter, unless otherwise specifically provided
herein, all accounting and payments of royalties shall be made on or before the last day of
the third calendar month following the calendar month in which the production occurred.
Unless otherwise herein expressly provided, any royalties or other payments provided for
in this lease which are suspended or not paid to Lessor within the time period specified
therefore shall accrue interest at the rate of eighteen percent ( 18%) per annum (or if lesser,
the highest rate permitted by applicable law) from due date until paid. Acceptance by
Lessor, its successors, agents or assigns, of royalties which are past due shall not act as a
waiver or estoppel of its right to receive or recover any and all interest due thereon under the
provisions hereof, unless the written acceptance or acknowledgment by Lessor to Lessee
expressly so provides. Any tender or payment to Lessor of a sum less than the total amount
due to Lessor hereunder which is made or intended to be made as an offer of settlement or
accord by or on behalf of Lessee, its agents, successors or assigns, must be accompanied by
a Notice of Settlement Offer, so denominated, addressed to MICHAEL D. JONES, SUITE
1100, 6363 WOODWAY, HOUSTON, TX 77057 (or such other address as shall be
specified by written notice to Lessee). Any such offer of settlement submitted solely by the
tender of a check containing language of settlement or accord printed or otherwise inserted
thereon shall not be deemed an offer of settlement or accord, unless preceded or
accompanied by such a Notice of Settlement Offer. Notwithstanding anything to the
contrary contained in this lease, if Lessee should fail to pay any royalties on production of
oil or gas (excluding any shut-in royalties, or any delay rental or other payment provided in
this lease) within the time period specified above, Lessor may give Lessee written notice of
such default in payment of royalties and Lessee shall have twenty (20) days after receipt of
such notice to pay to Lessor all royalties then due and owing plus interest on such past-due
amounts as hereinabove provided. If full payment (including interest) has not been received
by Lessor within the 20-day period after notice, Lessor may ipso facto terminate this lease
and evict Lessee forthwith; provided, however, that if Lessee shall assert by written notice
to Lessor within the 20-day period that a good faith, bona fide dispute exists, based on an
attorney's written opinion which is included with Lessee's notice, as to the entitlement of
Lessor to payment of such royalties, Lessee may then satisfy its obligations to pay such
disputed royalties hereunder and avoid termination of this lease by paying such disputed
royalties to a trustee acceptable to both parties, which trustee shall retain and invest such
disputed royalties in interest bearing accounts approved by Lessor pending resolution of the
royalty entitlement dispute, with interest to belong to the rightful royalty owner. If Lessor
and Lessee cannot agree on a trustee to hold and invest the disputed royalties within thirty
(30) days after Lessee's notice, or if the royalty entitlement dispute has not been settled and
resolved within ninety (90) days after Lessee's notice, then Lessee, upon request by Lessor,
shall institute an interpleader action and tender the disputed royalties plus any interest
accrued thereon into the State District Courts of Harris County to be held and invested under
the direction of the court.

[bookmark: _Toc221802123]p172 Bruni & p178 TransAmerican

P. 172 KILLAM v. BRUNI & HURD v. BRUNI

(b) to pay Lessor on gas and casing, head gas produced from said land
No confidential or trust relationship between Lessee and Lessors in oil and gas lease and thus no duty of good faith and fair dealing.

P. 178 ALAMEDA v. TRANSAMERICAN

La Perla Ranch, 23,000 acres in Zapata County.
El Paso owned an undivided 9/16ths mineral interest.
T took a lease from all owners. OGL required T to "drill or drop"
T entered into GSA with Take or Pay of 80% with El Paso.
El Paso breached and then repudiated.
T proved up repudiation damages on wells to be drilled in future
$621,000,000 judgment, remitted to $480,000,000

Settled for $302,000,000 in cash and conveyance of mineral interest and cancellation of recoupment. The nature of the take-or-pay payment has since been defined. In Lenape Resources Corp. v. Tennessee Gas Pipeline Co., 925 S.W.2d 565, 570 (Tex.1996), the Supre1ne Court held that the pay option under a take-or-pay contract is not a payment for the sale of gas, as Alatneda contends, but a payment for the exclusive dedication of reserves for a fixed period of time. Therefore, nonrecoupable proceeds received in settlement of a take-or-pay contract, whether allocated as "take-or-pay" damages or "repudiation" damages, are actually payment for nonproduction and thus are not royalty bearing.
[bookmark: _Toc221802124]p181 & 184 - TX OG v. Vela & Shell v. Piney Woods

P. 181 TEXAS OIL & GAS v. VELA
This case involves an oil and gas lease executed in 1933 and covering 1,500 acres of land in Zapata County. Under its terms the lessee is obligated to ''pay to lessor, as royalty for gas from each well where gas only is found, while the smne is being sold or used off of the premises, one-eighth of the market price at the wells of the amount so sold or used. ''

$0.023 per mcfvs. $0.13047 per mcf
1/8th of$0.13047 = $0.01631
$0.01631 vs. $0.023

P. 184 SHELL v. PINEY WOODS SCHOOL
(b) on gas, including casing, head gas or other gaseous substances produced from the land, ... and sold or used off the premises or in the manufacture of gasoline or other products therefrom, the market value at the well of 1/8 of the gas so sold or used, provided that on gas sold at the well the royalty shall be 1/8 of the amount realized from such sale

LONG TERM GSA $0.53 PER MCF

The composite sour gas stream fron all wells in the Tho1nasville, Piney Woods and Southwest Piney Woods Fields contains approximately 35% H 2S, 8% carbon dioxide and 57% 1nethane 
Piney Woods Country Life School v. Shell Oil Co. 539 F.Supp. 957, 963 (D.C.Miss., 1982)
[bookmark: _Toc221802125]p216 Implied Covenants

I. NATURE
A. Rationale - no 1nention in lease of underlying obligation to achieve the goals of lease. Royalties for lessor w .i. revenues
for lessee, 1nutual benefit from develop1nent.
B. Reasonably prudent operator, Profit motive but due regard
C. Doctrinal basis
· 1. Intent
· 2. Good Faith
· 3. Relationship of parties
· 4. Implied in fact
· 5. Public policy
· 6. Texas cases
· a. Effectuate intent of parties
· b. Implied out of necessity

II. COVENANT TO DEVELOP
A. Drill initial well - measured by RPO
B. Reasonable Development
· 1. Lessor's royalty
· 2. Rate of development-- Issue
· 3. Requirement of Notice to impose further obligation.
· 4. Proof of productive horizon
· 5. Profitability
· 6. Unreasonable delay in developing
· 7. Remedies
a. Damages
b. Maybe cancellation -
· 8. Express clauses- delay rental clause excuses covenant to develop but yields to implied covenant to protect from drainage.
C. Exploration- no; Court of Appeals -- 3 categories of wells, initial, developmental, and exploratory, Must have profit - no
duty of further exploration

III. PROTECT LEASEHOLD
A. Cause of action
1. Substantial drainage and econ01nical to drill, amount of damages
2. Profit on offset
· a. RPO
· b. No other tracts considered Alexander
3. Notice
· a. Only if in lease
· b. For cancellation
4. Local and field wide obligation to protect
B. Lease provisions
1. Delay rentals
· a. Does not affect cause of action
2. Express offset
· a. Only in primary term
· b. If collllnon lessee -- it is overridden
C. Pooling - force or voluntary

IV. MANAGEMENT- ADMINISTRATION
A. Favorable Administrative Action -- Rule 37 Amoco Alexander
B. Duty to Market
· 1. Gas -- diligence in finding market
· 2. Shut-in-- if limited tnay satisfy
· 3. Price -- good faith
C. Prudent operation and administration of leasehold
[bookmark: _Toc221802126]p224 Amoco v Alexander


These broad implied covenants are: 
(1) to develop the premises
(2) to protect the leasehold, and 
(3) to manage and administer the lease
.
A lessor is entitled to recover damages from a lessee for field-wide drainage upon proof 
(1) of substantial drainage of the lessor's land, and 
(2) that a reasonably prudent operator would have acted to prevent substantial drainage from the lessor's land. 

In Shell Oil Co. v. Stansbury, supra, this Court held a reasonably prudent operator would have drilled a well on the lessor's land to protect from drainage. However, because of the complexity of the oil and gas industry and changes in technology, the courts cannot list each obligation of a reasonably prudent operator which may arise. The lessee must perform any act which a reasonably prudent operator would perform to protect from substantial drainage.

The duties of a reasonably prudent operator to protect from field-wide drainage may include 
(1) drilling replacement wells, 
(2) re-working existing wells, 
(3) drilling additional wells, 
(4) seeking field-wide regulatory action,
(5) seeking Rule 3 7 exceptions from the RRC, 
( 6) seeking voluntary unitization, and 
(7) seeking other available administrative relief. There is no duty unless such an amount of oil can be recovered to equal the cost of administrative expenses, drilling or re-working and equipping a protection well, producing and marketing the oil, and yield to the lessee a reasonable expectation of profit. 
Clifton v. Koontz,160 Tex. 82, 96-97, 325 S.W.2d 684, 695-96 (1959). Amoco Production Co. v. Alexander 622 S.W.2d 563, 568 (Tex., 1981)



[bookmark: _Toc221802127]P235, P237, & p242 Warren Petroleum, Exxon v. Emerald Gas, HECI v NEEL

[image: Lion:Users:blurped:Dropbox:Law:Oil & Gas Law:Materials:p235 & p237 & p242 - Warren  Petroleum HECI v. NEEL.pdf]
[bookmark: _Toc221802128]P250 & p254 Texas Pacific & Kerr McGee v. Helton
[image: Lion:Users:blurped:Dropbox:Law:Oil & Gas Law:Materials:p250 & p254 - Texas Pacific Kerr McGee v, Helton.pdf]

[bookmark: _Toc221802129]P247 Sun Oil v Jackson

[image: Lion:Users:blurped:Dropbox:Law:Oil & Gas Law:Materials:p247 - Sun Oil v. Jackson.pdf]
[bookmark: _Toc221802130]P265 Cook v El Paso & Cosden
[image: Lion:Users:blurped:Dropbox:Law:Oil & Gas Law:Materials:p265 - Cook v. El Paso & Cosden.pdf]

[bookmark: _Toc221802131]P271 KOTHE Illustration
[image: Lion:Users:blurped:Dropbox:Law:Oil & Gas Law:Materials:p271 KOTHE illustration.pdf]

[bookmark: _Toc221802132]P 284 Moore v. Greer

P292 Moser v. US Steel

[image: Lion:Users:blurped:Dropbox:Law:Oil & Gas Law:Materials:p292 - Moser v US Steel.pdf]General Rule: Mineral estate is the dominant estate & has the right to use so much of the surface as is reasonably necessary to effectuate the mineral grant

Exception: Liable if negligently cause damage to the surface

Reed I: Near surface minerals are part of the surface estate
Reed II: w/in 200” is near surface or if any reasonable method of productions would destroy
Acker: If production would destroy surface, part of surface

TX Rule: Ordinary & natural meaning of minerals includes uranium

Surface Estate as a Matter of Law
Building stone, limestone, caliche, surface shale, water,  sand, gravel, near surface lignite, near surface iron ore
Near surface coal



The 1983 prospective rule (see pic) applies after Moser instead of the Reed & Acker rules (which apply pre-Moser)
[bookmark: _Toc221802133][image: Lion:Users:blurped:Dropbox:Law:Oil & Gas Law:Materials:p292 Moser-Reed II.pdf]P292 Moser-Reed II


[bookmark: _Toc221802134]P341 & p344 MCZ and Enserch

[image: Lion:Users:blurped:Dropbox:Law:Oil & Gas Law:Materials:p341 & p344 - MCZ and Enserch..pdf]
[bookmark: _Toc221802135]P348 Moore v Vines
[image: Lion:Users:blurped:Dropbox:Law:Oil & Gas Law:Materials:p348 - Moore v. Vines.pdf]
[bookmark: _Toc221802136]P353 Enron v. Worth Illustration
[image: Lion:Users:blurped:Dropbox:Law:Oil & Gas Law:Materials:p353 - Enron v. Worth illustration.pdf]
[bookmark: _Toc221802137]P360 & p362 KISHI and COWDEN
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[bookmark: _Toc221802138]P366 & p369 & p382 Byrum, Alaska Placer and Kidd
[image: Lion:Users:blurped:Dropbox:Law:Oil & Gas Law:Materials:DONE:p366 & p369 & p382 - Byrum, Alaska Placer and Kidd.pdf]
[bookmark: _Toc221802139]P389 Altman v. Blake & French v. Chevron

ALTMAN v. BLAKE
W. R. Blake Jr. <=D "'V'-l. R. Blake, Sr. mineral deed to 1/16 interest in minerals in 348
acre tract.

Does Blake, Sr. have l/16th of8/8ths royalty or 1/128th of8/8ths royalty?

Five incidents of the mineral estate (remember Right of Reverter being no six)
1. Explore for and produce, includes ingress and egress			STRICKEN
2. Executive right													STRICKEN
3. Delay rentals														STRICKEN
4. Bonus																STRICKEN
5. Royalty															CONVEYED


FRENCH v. CHEVRON
50 undivided acres out of 32,808.5 acres conveyed to grantee l/656.17th of 8/8ths or l/656.17th times royalty fraction of oil and gas leases covering the interest
"in and under and that may be produced and saved"
It is understood and agreed that this conveyance is a royalty interest only.
No executive right, no right of ingress or egress, no delay rentals, no bonus.

[bookmark: _Toc221802140]P413 Deed in Luckel v White

[bookmark: _Toc221802141]P425 Duhig Chart
[image: Lion:Users:blurped:Dropbox:Law:Oil & Gas Law:Materials:p425 - Duhig Chart.pdf]
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Canter is very confusing. He skipped it
[bookmark: _Toc221802143]P427 Benge v. Scharbauer

1. Grantor WD to Scharbauer reserving 1/4th of the OGM in and under.
2. 1941 Scharbauer WD to Benge reserving 3/8ths of the ogm in and under
3. 1942 Benge OGL to oil company

Oil company pays 3/8ths of bonus, delay rentals and royalty to Scharbauer;
3/8ths of bonus, delay rentals and royalty to Benge and l/4th of bonus, delay rentals and royalty to Grantor.

Benge throws a "red flag" on to the surface of the six sections and claims Duhig applies.
3/8ths- 1/4th = 1/8th;. 8/8ths- 3/8ths = 5/8ths

The fractional part of the bonuses, rentals and royalties that one is to receive under a mineral lease usually or normally is the same as his fractional mineral interest, but we cannot say that it must always be the same. The parties owning the mineral interests may make it different if they intend to do so, and plainly and in a formal way express that intention. 

Here that intention is expressed by clear language in the deed that leases executed by the grantee under the power given shall provide for the payment of 3/8ths of all bonuses, rentals and royalties to the grantors. The provision is not an agreement that the parties to the deed shall participate in the
bonuses, rentals and royalties in proportion to their ownership of mineral interests. It is rather a contractual provision that the grantors shall receive a specified part of the bonuses, rentals and royalties; namely, 3/8ths.


How much does Benge get? 5/8ths minerals


	Bonus, Delay Rental, & Royalties		Warranty Deed				 Receives				

Grantor			2/8									2/8					¼ royalty in minerals
	
Scarbauer		3/8									1/8					3/8 royalty in minerals

Benge				3/8									5/8					5/8 in minerals


When you see a series of warranty deeds with fractionalized interests → Must do Duhig analysis


This is an exception to Duhig
[bookmark: _Toc221802144]p433 & p439 - HOFFMAN & AVERYT
[image: Lion:Users:blurped:Dropbox:Law:Oil & Gas Law:Materials:p433 & p439 - HOFFMAN & AVERYT.pdf]
[bookmark: _Toc221802145]P447 & p450 Japhet & GilGrease
[image: Lion:Users:blurped:Dropbox:Law:Oil & Gas Law:Materials:p447 & p450 - JAPHET & GILCREASE.pdf]
[bookmark: _Toc221802146]P453 Peveto v Starkey

4/23/1960 Jones conveys undivided 3/4ths term royalty interest to Peveto for 15 years from 4/23/1960 and as long thereafter as oil and gas are produced in paying quantities.
6/15/1972 Jones, et ux. execute OGL to Edge and Moehlman.
4/1973 Peveto files Ratification of OGL (Archer County)
11/1973 Jones conveys 3/4ths term royalty interest to Starkey for 10 years and as long thereafer as oil, gas or other minerals are produced in commercial quantities. This grant shall become effective only upon the expiration of the Peveto deed.
4/1974 Jones et ux extend Peveto's deed
4/231975 PT ends

" ... perpetuities ... are contrary to the genius of free government, and shall never be allowed." 					Tex.Const. Art I, § 26

RAP: No interest is good unless it must vest, if at all, not less than 21 years after some life in being at the creation of the interest.
[bookmark: _Toc221802147]p455 - Bagby v. Bredthauer & Luecke v. Wallace

BAGBYv. BREDTHAUER
	283 acres

	116 acres out of
283




Kuehn conveys 283 acres to Gerdes reserving 1/16th term royalty interest
Gerdes conveys 116 acres to Bredthauer w/o mentioning reservation (greatest possible estate rule)
Bredthauer conveys 116 acres to Ulteig subject to the 1116th term royalty interest & Bredthauer reserves the possibility of reverter.
Bagby obtains conveyances from remote grantees of Ulteig.
Question is: When does interest vest? (not when it comes into possession)

LUECKE v. WALLACE
Wallace and Durrenberger divorce. Wallace changes to her maiden name.
Property division: Wallace gets ~ NPRI in 303 acre farm and~ of any bonus over $50/acre
Durrenberger sells 303 acre farm to Luecke subject to Wallace interest
Luecke leases to his wholly owned company Tex-Lee for $50/acre and 118th royalty in light of an offer from UPRC for $150/acre and 1/5th royalty. Tex-Lee assigns OGL to UPRC for $150/acre and l/5th royalty. Luecke defends based upon RAP.
[bookmark: _Toc221802148]p461 - SUNAC v. Parkes

[bookmark: _Toc221802149]p482 - Texstar v. Ladd illustration
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[bookmark: _Toc221802151]p501 - Seagull v. Eland illustration
[image: Lion:Users:blurped:Dropbox:Law:Oil & Gas Law:Materials:p501 - Seagull v. Eland illustration.pdf]
[bookmark: _Toc221802152]p538 - Browning Oil v. Luecke
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[bookmark: _Toc221802153]p551 & p561 - Sheppard, Friedrich, Ryan Perkins

[bookmark: _Toc221802154]p558 - Johnston v. Comerica ,  French v George
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[bookmark: _Toc221802155]p576 - Carson v. RRC illustration
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OGL created 480 acre declared unit (under a declaration of pooling) that was pursuant to several separate leases w/ pooling clauses.

Commission created 160 acre spacing unit

Each of the separate leases allowed for them to create a pooled unit at the lessee’s discretion

Issue: Whether the spacing unit superceded the declared unit insofar as distribution of royalties from gas production (from what’s produced from the spacing unit)

Statutory Pooling Provision > Voluntory Pooling

RULE
Compulsory Pooling > Voluntary Pooling
A pooling unit will terminate if superseded by another unit that’s validly formed.  So a statutory pooling agreement that covers am area formerly covered by a voluntary unit will trump the old unit.

[bookmark: _Toc221802157]p605 & p609 - SUPERIOR OIL, EDMONSTON,SOUTHLAND GLOVER

[bookmark: _Toc221802158]p616 - TiLdewater Oil v. Stott
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[bookmark: _Toc221802159][image: Lion:Users:blurped:Dropbox:Law:Oil & Gas Law:Materials:2011 Fall Big Picture Chart.pdf]2011 Fall Big Picture Chart
[bookmark: _Toc221802160]2011 Fall Big Picture

BELL, LEWIS, ROWLAND and PHAM own individually 4 tracts of land in Brazoria County, Texas as follows:

BELL - 40
LEWIS - 80
ROWLAND - 20
PHAM - 20

HOLMES, a deal promoter goes to Sambuco’s one night and learns (overhears) an El Paso geologist talking about a hot prospect in Brazoria County, buys him a drink and finds a general location, has war chest from selling Viagra over the internet.

Hires JONES and MIDDLEBROOK, PLM, to go to Brazoria County and take leases JONES & MIDDLEBROOK run title, stand up, identify BELL, LEWIS, ROWLAND and PHAM JONES & MIDDLEBROOK offer leases, 

3 year PT, 1/5 royalty, $400/acre bonus, $20/year delay rental leases executed, BELL $16000 LEWIS $32000 ROWLAND $8000 PHAM $8000 10 months later, HOLMES assigns to WILLS Oil Company for $40,000 reserving a 1/32 ORRI, 3.25%, WILLS pays delay rentals to BELL, LEWIS, ROWLAND, and PHAM WILLS Oil Company has two geologists, SEWELL and GUERRA. They work up the prospect at no fee.

10 months later, WILLS sells to Conoco for $30,000 reserving a 3.75% ORRI, i.e. 1% to SEWELL and 1% to GUERRA and 1.75% to WILLS Conoco does drilling Title Opinion and finds that LEWIS has a half brother, WOODS, who owns one half of 80 acres. 

Conoco gets a lease from MR. WOODS on same terms before drilling well. Conoco pays delay rental and then drills.

Conoco drills a well and brings in a producer. DOTO

BELL 			40/160 X 20%	 	= 5% HOLMES (ORRI) 3.25%
LEWIS 		80/160 X 20% X ó 	= 5% SEWELL (ORRI) 1.0%
WOODS		80/160 X 20% X ó 	= 5% GUERRA (ORRI) 1.0%
ROWLAND 	20/160 X 20%	 	= 2.5% WILLS (ORRI) 1.75%
PHAM 		20/160 X 20%		= 2.5% Conoco (ORRI) 73%
Royalty 								= 20% ORRI & WIO 80%


[bookmark: _Toc221802161]2011-10-24 BP America

However, to obtain the benefit of tolling based on fraudulent representations, the Marshalls had to establish that their reliance on the information BP provided was reasonable, and reliance is not reasonable when information revealing the truth could have been discovered within the limitations period. See Arabian Shield Dev. Co. v. Hunt, 808 S.W.2d 577, 584––85 (Tex.App.-Dallas 1991, writ ref. n.r.e.).

As we have noted, the information BP failed to disclose to the Marshalls was independently available from the Railroad Commission no later than October 1982, when BP filed the well log for J.O. Walker No. 1. *69 While the Marshalls are correct in pointing out that the well log did not list BP's operations in the Upper Wilcox, the plugging report filed with the Commission's Corpus Christi district
office on October 6, 1981, well within the limitations period, did. These public documents, the well log and the plugging report, read together, would have led the Marshalls to discover that BP conducted operations at an interval incapable of production. Moreover, Stanley Marshall testified that he was a sophisticated lessor who subscribed to industry publications, worked as a driller when he was younger, and thus understood the oil and gas industry.

Consequently, as a matter of law, the Marshalls would have been able to discover BP's fraud though the use of reasonable diligence. We therefore hold that the Marshalls' claims are barred by the statute of limitations, and reverse and render for BP. BP America Production Co. v. Marshall 342 S.W.3d 59, 68 -69, 342 S.W.3d 59 (Tex.,2011)

"A mineral estate, even when severed from the surface estate, may be adversely possessed under the various statutes of limitations," so long as the statutory requirements are met. See Pool, 124 S.W.3d at 192-93…Vaquillas does not dispute that Wagner paid
applicable taxes and claimed the lease *70 under a duly registered deed. Vaquillas's suit was filed in 1997, well over ten years after the good faith operations allegedly ceased in January 1981. During that time, Sanchez-O'Brien, its successors-in-interest, and then Wagner claimed the lease, produced oil and gas, sold it, and paid Vaquillas a royalty. Because the statute provides that the possessor may tack the time it held the leasehold with its predecessors-in-interest, Wagner would meet the ten-year statute of limitations….

The statute also requires that the possession be inconsistent with and hostile to the claims of all others. Id. § 16.021(1)… In an adverse possession claim between cotenants, the proponent must prove ouster-unequivocal, unmistakable, and hostile acts the possessor took to disseize other cotenants… 

In order to obtain title by adverse possession, Wagner had to show unmistakable and hostile acts that would put other cotenants on notice of its intent to oust them from the leasehold… Vaquillas argues that Wagner could not show ouster because its actions in drilling, producing, and paying royalties were consistent with its rights as a cotenant and thus could not be unmistakably exclusive and hostile. We disagree that payment of royalties is consistent with the relationship between cotenants…

In Texas, unleased cotenants are generally entitled to "the value of the minerals taken less the necessary and reasonable cost of producing and marketing the same" as opposed to a fractional royalty from production paid to the lessor. Cox v. Davison,
397 S.W.2d 200, 201 (Tex.1965)… Wagner's payment of royalties-not a cotenant's share-to Vaquillas for the entire time it operated on the lease was thus an unmistakable and hostile assertion of exclusive ownership of the leasehold. See Pool, 124 S.W.3d at 198… By paying a royalty, Wagner asserted a lessor-lessee relationship in which Wagner, not Vaquillas, owned the leasehold. Compare
Coastal Oil & Gas Corp. v. Garza Energy Trust, 268 S.W.3d 1, 9 (Tex.2008) (holding that the mineral lessor has only a royalty interest in the minerals), with Cox, 397 S.W.2d at 201 (holding that an unleased mineral cotenant is entitled to "the value of
the minerals taken less the necessary*72 and reasonable cost of producing and marketing the same")…

The court of appeals held that the evidence of drilling, production, and even payment of royalties and taxes was legally insufficient to support the jury's verdict for Wagner because Vaquillas did not know the lease had terminated. 288 S.W.3d at 461. Again, we disagree… We note here, as we did in Pool, that Wagner was not required to give actual or constructive notice it was no longer claiming an interest under the lease in order to acquire title to the leasehold. BP America Production Co. v. Marshall 342 S.W.3d 59, 69 -72, 342 S.W.3d 59 (Tex.,2011)
[bookmark: _Toc221802162]011-10-24 Lesley v. VLB

A fiduciary duty often, as it would for agent and principal, "requires a party to place the interest of the other party before his own", but we did not suggest in Andretta, HECI, or Manges that this requirement was part of the executive's duty. Rather, we stated in Manges that the executive's duty is to "acquire for the non-executive every benefit that he exacts for himself." 

Nevertheless, we do not agree with Bluegreen and the land owners that Bass can be read to shield the executive from liability for all inaction. It may be that an executive cannot be liable to the non-executive for failing to lease minerals when never requested to do so (In re Bass, 403), but an executive's refusal to lease must be examined more carefully. If the refusal is arbitrary or motivated by self-interest to the non-executive's detriment, the executive may have breached his duty. 

But we need not decide here whether as a general rule an executive is liable to a non-executive for refusing to lease minerals, if indeed a general rule can be stated, given the widely differing circs in which the issue arises. Bluegreen did not simply refuse to lease the minerals in the 4,100 acres; it exercised its executive right to limit future leasing by imposing restrictive covenants on the subdivision. This was no less an exercise of the executive right than Manges's execution of a deed of trust covering Guerra's mineral interest. Bluegreen argues that it did not breach its duty as executive because the restrictive covenants benefitted only its interest in the surface estate, and its mineral interest was treated the same as Hedrick's and Lesley's. But Manges's deed of trust secured loans for his personal benefit and encumbered his mineral interest as well as Guerra's, yet we held that he breached his duty.

Following Manges, we hold that Bluegreen breached its duty to Hedrick and Lesley by filing the restrictive covenants. The remedy, we think, should be the same as in Manges: cancellation of the restrictive covenants. 

Lesley v. Veterans Land Bd. of State --- S.W.3d ----, 2011 WL 3796568 Tex.,2011.


Recent TX SupCt opinion, likely to be on bar

Bluegreen didn’t want it in his backyard, they imposed a restrictive covenant. This was a benefit to them when selling lots in the subdivision. Bluegreen didn’t share the benefit.

Test: Did the executive exact a benefit for himself that he didn't share with the non-executive?
[bookmark: _Toc221802163][image: Lion:Users:blurped:Dropbox:Law:Oil & Gas Law:Materials:2012-02-01 Big Picture Table.pdf]2012-02-01 Big Picture Table.
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10% is Carla’s share







So 129K from before +$500 (her share to operate the well) - this 10%





So 109K from before + $500 operational expenses - this 10%
She still doesn’t see any of the money



Same formula
She still doesn’t get any $


This is the effect of accounting to your mineral co-tenant. It can be a bad thing if you have a small interest w/ high expenses. The reason she doesn’t get royalty checks is bc she didn’t sign the OGL. (like oil co, she has to bear the costs bc she wanted her full 10%)

Unlike Carla, royalty owners don’t have to pay operational expenses. So her cousins get royalty until payout. If it dries up before then, she takes nothing but cousins got $

Once Carla’s 10% share of the cost of frilling equipping, and completing is paid off she gets part of the $ (this is called “pay-out”
[bookmark: _Toc221802165]Adverse Possession Illustration
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[bookmark: _Toc221802167]AFE Tittizier, Carlson, Tichacek, PO, Ely BraiNerd, & scott

[bookmark: _Toc221802168]AMI Example
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[bookmark: _Toc221802171]Form W-1

[bookmark: _Toc221802172]Gas Division Order

[bookmark: _Toc221802173]Gas Statement Examples

[bookmark: _Toc221802174]Gulf Oil v. Reid
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RULE OF CAPTURE
The Rule of Capture excuses liability for drainage from adjacent lands to a well in a legal location and legitimate operation.

LIMITATIONS ON RULE OF CAPTURE
1. Oil, once severed and not abandoned, is personal property and not subject to the Rule of Capture.
2. Gas, once severed and not abandoned, is personal property and not subject to the Rule of Capture.
3. The Rule of Capture is subject to the legitimate exercise of the police power of a governmental entity.
4. The Rule of Capture is limited to non-negligent operations.
5. The Rule of Capture is limited by trespass. Slant well drilling is a trespass BUT technical trespass by hydraulic fracture stimulation does not limit the Rule of Capture.
6. The Rule of Capture is limited by administrative regulation to protect correlative rights and to promote conservation.
7. The Rule of Capture does not apply to horizontal wells in the Austin Chalk.
[bookmark: _Toc221802177]M & T AFE Illustration
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[bookmark: _Toc221802178]Metes & Bounds

Metes and Bounds Description
93g.4 acres out of Share 13 and Share 15, Schunior's Subdivision, Hidalgo County, Texas, and lying within and forming part of Porciones 73, 74, and 75 and any resubdivision of or shares. if any, of the Ancient Jurisdiction of Reynosa, Mexico, now Hidalgo County, Texas, said tract of land comprising a 93g.4 acre tract of land described as follows:

BEGINNING at a point, said point being the northwest comer of Share 13; THENCE, with and along the North line of Share 13, South goo 45' East 4,650.0 feet to the Westerly Northeast comer of Share 13; THENCE, with and along the Westerly East line of Share 13, South 9° 15' West a distance ofgg7,g feet; THENCE, South goo 49' East a distance of 2,g61 .3 feet to a point; THENCE, parallel with the South line of Share 15, same being the North line of Share 13 , South goo 45' East a distance of 2,4og.o feet to a point; THENCE, South goo 42' East a distance of 1,392.0 feet to a point in the East line of Share 15; THENCE, with and along the East line of Shares 13 and 15, South 9° 15' West a distance of 1,243.5 feet past the Northeast comer of Share 13 a total distance of3,6g6.0 feet; THENCE, North goo 46' West a distance of 1,go3.0 feet to a point; THENCE, South 9° 1g• West a distance of 270.0 feet to a point; THENCE, North goo 40' West a distance of3,653.6 feet to a point; THENCE, South 9° 36' West a distance of596.3 feet to a point; THENCE, parallel with the West line of Share 13, South 9° 15' West a distance of2,236.0 feet to a point in the South
line of Share 13; THENCE, with and along the South line of Share 13, North goo 51' West a distance of 194.0 feet; THENCE, parallel with the West line of Share 13, North 9° 15' East a distance of2,236.0 feet; THENCE, parallel with the South line of Share 13, North goo 51' West a distance ofl,007.0 feet to a point in the West line of Share 13, same being the Southeast comer of Share 12; THENCE, with and along the West line of Share 13, North 9° 15' East a distance of 1,52g.o feet to an inside comer of Share 13; THENCE, with and along the Northerly South line of Share 13, North goo 45' West a distance of 1,754.3 feet to a point; THENCE, North 21 o 2g• East a distance of 1,064.0 feet to a point; THENCE, North 61 o 49' West a distance of7go.o feet to a point; THENCE, North 61 o 47' East a distance of 517.2 feet to a point; THENCE, North 77° 25' East a distance of l,g96.0 feet to a point in the West line of Share 13; THENCE, with and along the West line of Share 13, North 9° 15' East a distance of2,333.7 feet to the corner ofbeginning, said tract containing 93g.4 acres, more or less.
[bookmark: _Toc221802179]Mineral Estate v. Surface Estate

MINERAL ESTATE vs. SURFACE ESTATE
DOMINANT ESTATE vs. SERVIENT ESTATE

THE MINERAL ESTATE CAN USE SO MUCH OF THE SURFACE ESTATE AS IS REASONABLY NECESSARY TO EFFECTUATE THE MINERAL GRANT COMMON RE-OCCURRING PROBLEM SURFACE USE BY MINERAL OWNER GEOLOGY OFTEN DICTATES LOCATION OF SURFACE FACILITIES, E.G. THE WELL WHICH INTURNDICTATES OTHERS

FARRIS v. TEXAS CO.--- in the center of Plaintiffs air strip

use of water from ponds, drill fresh water wells, use of sand, gravel, caliche, limestone to build locations, use of surface to install pipelines, flowlines, construct lease roads to get to and from location

LIMITATIONS ON DOMINANT ESTATE
oil and gas lease provisions
negligence
excess1ve use
nutsance
equitable relief
[bookmark: _Toc221802180]Mineral Interest v. Royalty Interest

MINERAL INTEREST VS. ROYALTY INTEREST

Grantor for and in consideration of ONE HUNDRED and NO/100ths ($100.00) dollars warrants, grants and conveys to Grantee one half of all of the oil, gas and other minerals in and under Section 456, N.O. & T. R.R.C. Survey, Matagorda County, Texas.

Grantor for and in consideration of ONE HUNDRED and NO/100ths ($100.00) dollars warrants, grants and conveys to Grantee
one half of all of the oil, gas and other minerals in and under and that may be produced and saved from Section 456, N.O. & T. R.R.C. Survey, Matagorda County, Texas.

Grantor for and in consideration of ONE HUNDRED and NO/100THS ($1 00.00) dollars warrants, grants and conveys to Grantee
one half of all of the oil, gas and other minerals produced and saved from Section 456, N.O. & T. R.R.C. Survey, Matagorda County, Texas.

EXAMPLES OF MINERAL vs. ROYALTY

Brice, Cooke, Garcia, and Gehrke were named as beneficiaries and legatees in the Last Will and Testament of Adjunct Professor Jones to share and share alike in the residuary clause of his estate. Jones dies before preparing exam. Section 456 falls into the residuary clause of the estate. Oil and gas company offers to lease all of Section 456 for a l/5th royalty.

Brice has 114th undivided interest times 1!5th royalty 	= 1/20th
Cooke has 114th undivided interest times 1!5th royalty 	= 1/20th
Garcia has 1/4th undivided interest times 1/5th royalty 	= 1/20th
Gehrke has II 4th undivided interest times 1/5th royalty 	= 1/20th

Gehrke conveys 1/8th of her mineral interest to Pigott. Pigott gets l/32nd of 1/5th  royalty or l/160th. 

[bookmark: _Toc221802181]Operating & Non-Operating Agreements (w-10s)

1. Dry hole contribution letter
2. Bottom hole contribution letter
3. JOA
4. Form-out Agreement
5. AMI

[bookmark: _Toc221802182]Pend Oreiile v. RRC Illustration
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Those who refuse usually lose at the RRC.PO refuses. 

[bookmark: _Toc221802183]Pool Time Lines
[image: Lion:Users:blurped:Dropbox:Law:Oil & Gas Law:Materials:Pool Time Lines.pdf]
[bookmark: _Toc221802184]Pooling Scenarios
[image: Lion:Users:blurped:Dropbox:Law:Oil & Gas Law:Materials:POOLING SCENARIOS.pdf]
[bookmark: _Toc221802185]Relinquishment Land Acts Illustration
RELINQUISHMENT LANDS ACT (RLA)
RELINQUISHMENT LANDS ACT LANDS

GENERAL LAND OFFICE (GLO)

PERMANENT UNIVERSITY FUND (PUF)

SPANISH AND MEXICAN LAW

OWNER OF THE SOIL

AGENT OF THE GLO
EXECUTIVE RIGHT
COMPENSATED
ONE HALF OF BONUS, DELAY RENTAL AND ROYALTY
NO SURF ACE DAMAGES

CAN NEVER ACQUIRE INTEREST IN MINERAL ESTATE
CAN NEVER OBTAIN GREATER THAN ONE HALF OF REVENUE

STATE V. DURHAM Owner of Soil arranges assignment of OGL to company controlled by Owner of Soil
STATE V. STANOLIND Owner of Soil gets pumper contract as additional inducement to lease to Stanolind
[bookmark: _Toc221802186]Royalty Clauses

ROYALTY CLAUSES

(SUPPLEMENT) 3. As royalty, lessee covenants and agrees:
(a) to deliver to the credit of Lessor in the pipe line to which lessee may connect its well, the equal one-fifth (1 /5) part of all oil produced and saved by lessee from said land, or form time to time, at the option of lessee, to pay lessor the average posted market price of such one-fifth part os scuh oil at the wells as of the day it is run to the pipe line or storage tanks, lessor's interest, in either case, to bear one-fifth of the cost of treating oil to render it marketable pipe line oil;
(b) to pay Lessor on gas and casinghead gas produced from said land
(1) when sold by Lessee, one fifth of the amount realized by Lessee, computed at the mouth of the well, or
(2) when used by Lessee off said land or in the manufacture of gasoline or other products, the market value, at the mouth of the well, of one fifth of such gas and casinghead gas; ...

HERITAGE RESOURCES 3. The royalties to be paid Lessor are ...
(b) on gas, including casinghead gas or other gaseous substances produced from the land, or land consolidated therewith, and sold or used off the premises or in the manufacture of gasoline or other products therefrom, the market value at the well of 1/5 of the gas so sold or used, provided that on gas sold at the well the royalty shall be 1/5 of the amount realized from such sale provided, however, that there shall be no deductions from the value of the Lessor's royalty by reason of any required processing, cost of dehydration, compression, transportation or other matter to market such gas.
or:
3. In consideration of the premises, Lessee covenants and agrees ...
(b) To pay the Lessor 1/4 of the market value at the well for all gas (including substances contained in such gas) produced from the leased premises; provided, however, that there shall be no deductions from the value of Lessor's royalty by reason of any required processing, cost of dehydration, compression, transportation,
or other matter to market such gas.

Heritage Resources, Inc. v. NationsBank, 939 S.W.2d 118, 120 -121 (Tex.,1996)
[bookmark: _Toc221802187]Schematics


[bookmark: _Toc221802188]Secondary Recovery Illustration

[bookmark: _GoBack][image: Lion:Users:blurped:Dropbox:Law:Oil & Gas Law:Materials:SECONDARY RECOVERY ILLUSTRATION.pdf]
[bookmark: _Toc221802189]Section Diagram
[image: Lion:Users:blurped:Dropbox:Law:Oil & Gas Law:Materials:Section diagram.pdf]
[bookmark: _Toc221802190]Take or Pay Example

Back in the "day", the price of natural gas committed to interstate markets was price controlled. An operator selling production from a gas well had no incentive to go with one purchaser over another. Purchasers, on the other hand, were intent on securing reliable
supplies to fulfill their obligations to Local Distribution Companies, (LDC) e.g. Entex, Peoples' Gas, Pacific Gas & Electric, etc.

In order to secure adequate supplies, purchasers used take or pay, in part, to induce purchasers to "dedicate" reserves to long term contracts. We saw some of this in Amoco v. First Baptist Church of Pyote. Take or pay payments assured the producer of an income
stream irrespective of actual severance and sale of the natural gas. These contractual take or pay provisions were structured on the individual production characteristics of the gas wells dedicated to the gas purchase agreement. What does this mean?

FOR EXAMPLE. Producer has oil and gas leases on 10 sections of land in the Texas Panhandle. 6400 acres. Producer drills one well on Section 2 and discovers a gas field. Tennessee Natural Gas Pipeline ("Tennessee") and Northern Natural Gas Pipeline ("Northern") have nearby pipelines and both are desirous of "locking up" the potential supplies under the 10 sections of land. Tennessee offers the going FERC rate per MMBtu and a 80% take or pay obligation and a 15 year term. Northern only offers a 75% take or
pay obligation for 10 years. Producer chooses Tennessee.

Thus, the take or pay obligation is 80% of something, but what. The Gas Purchase Agreement ("GPA") requires Producer to "dedicate" its reserves to the GPA and allows the Producer to add wells and leases to the GPA at Producer's option. The GPA also requires annual (or more frequent) well deliverability tests. A deliverability test measures the quantity of gas a particular well can produce usually over a 24 hour period. As wells are added and tested, a Daily Contract Quantity ("DCQ"), a Monthly Contract Quantity ("MCQ") and a Yearly Contract Quantity ("YCQ") are developed. Producer quickly drills a well on each of the ten sections and plans for additional increased density wells on each of the sections. The annual determination of well deliverability for this gas field is determined to be 2 Bcf (billion cubic feet) per year. Thus, Tennessee agrees to take 1.6 Bcf per year or to pay for the difference between what is taken and 1.6 Bcf at the FERC price. 

During the first year, Tennessee takes 1.8 Bcf of gas from the gas field and the Producer produces the gas wells at a 90% rate. Tennessee owes no take or pay for the first year. During the second year of the GP A the YCQ remains at 1.6 Bcf (based on well deliverability) and an unusually mild winter in the Midwest reduces demand by the LDCs. Tennessee only takes 1.5 Bcf or 100,000,000 cubic feet less than the take or pay threshold. Tennessee pays Producer for 100,000,000 cubic feet within 60 days of the anniversary date of the GPA. In the second quarter of the third year, Tennessee takes the first 100,000,000 cubic feet and does not pay for this quantity under the "make up" or recoupment portion of the take or pay clause. During the third year of the GP A, the YCQ remains at 1.6Bcf and the Midwest experiences a cold winter and demand is up. Tennessee takes 1.9 Bcf of gas, but as noted only pays for 1.8 Bcf at the FERC price.

During the fourth year of the GP A, the YCQ drops to 1.5 Bcf (so 80% is now 1.2Bcf) and FERC begins its program of deregulation of the gas industry and the removal of its mandatory pricing schedule. Unregulated (i.e. intrastate) gas is less expensive than the GP A priced gas and Tennessee starts to buy this unregulated gas to meet its obligations in its contracts w/ LDCs. As a result, Tennessee only takes 1.0 Bcf under the GPA and buys 0.8 Bcf in the open market. Producer demands payment for 0.2 Bcf, i.e. the YCQ minus actual takes, times the K price (still a high FERC price) from Tennessee. Tennessee seeks to pass this take or pay payment on to its LDCs, but FERC refuses to allow this practice. Tennessee refuses to take or pay and Producer sues Tennessee for breach of K. 

During the 5th year ofthe GPA, the YCQ remains at 1.5 Bcfand Tennessee only takes 0.5 Bcf of gas from Producer. The shortfall for the fifth year is 0.7 Bcf of gas. Producer demands payment from Tennessee for 0.7 Bcf times the GPA price. Tennessee refuses to take or pay and the cumulative shortfall is now 0.9 Bcf.

During the 6th year, Tennessee's performance is the same as the 5th year & the cumulative shortfall is 1.6 Bcf. (0.2 + 0.7 +0.7 = 1.6). Producer files suit. At the end of the sixth year and beginning of the 7th year, Producer and Tennessee engage in settlement
negotiations to resolve the take or pay liability. In the meantime, FERC has agreed to allow the pipelines to pass 50% of their take or pay liability through to the LDCs if the pipelines settle their take or pay liabilities by a date certain in 1991.

In a flurry of activity, many take or pay cases are settled including the Producer and Tennessee case. In the settlement, Producer and Tennessee agree to a reduced lump sum payment for the cumulative shortfall, a new price for the gas being produced for the remainder of the contract, no more take or pay and no "make up" or recoupment right for Tennessee. Producer pockets the lump sum and sells gas to Tennessee under the Amended G P A during the 7th year at the reduced price. Tennessee pays for each mcf produced with no make up rights for the take or pay payment.

Royalty owners are receiving less money in royalty than under the FERC price. Royalty owners claim a share of the lump sum and in the alternative claim that the relinquishment of the right of recoupment in exchange for the lump sum payment is tantamount to a sale.
[bookmark: _Toc221802191]TX Oilfield Anti-Indemnity Act

[bookmark: _Toc221802192]Tichacek Leredge Unit
[image: Lion:Users:blurped:Dropbox:Law:Oil & Gas Law:Materials:Tichacek, Leveradge Unit.pdf]
[bookmark: _Toc221802193]Townships & Table of Measurements
[image: Lion:Users:blurped:Dropbox:Law:Oil & Gas Law:Materials:Townships and Table of Measurements.pdf]
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[bookmark: _Toc221802195]Westland & AMI Illustration

1. Chain of Title			WESTLAND
	a. Responsible for all
	b. even unrecorded


2. AMI
	a. explanation
	b. Statute of Frauds
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2007-09-06 CLIFTON v. KOONTZ  Accounting Example

The Pratka Well was first turned to sales in March 1997. Production has declined. It was
drilled by Midsize Oil Company and Midsize is the current operator. The pertinent facts are as
follows:

Production: 10 bbls/day 300 bbls/month
Price $65.00/bbl  $19,500/month
Operation Costs:

1/6th royalty $ 3,250

1/12th overriding royalty $ 1,625
electricity for electric motor s 600
pumper $ 3,100

ad valorem taxes § 1,460
insurance $ 1,600
supplies $ 1,400
administrative overhead district office $ 2,200
depreciation of surface equipment § 2200

salt water disposal by truck to salt water disposal well $ 3,000
trucking charges for picking up oil to market s 125
TOTAL $20,560

2 prong fest
0 do proceeds of preduction > cont st opereton

(D i# ity would RPO continue T kid OGL
(]
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RIDGE OIL v. GUINN
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EXXON v. RAILROAD COMMISSION
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WRONSKI v. SUN OIL
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RRC v. WBD
State Wide Field Rules 40 acres under lease or owned
Special Field Rules circumstances
Does the historical use of the term “rules” implicate the APA.
PICKENS v. RRC

acre foot = 43,560 cubic feet of reservoir
Allowables

wells P surface § R Pickeny B well R

1% formula 50% well 50% acreage
2" formula 50% well 50% net acre feet

HALBOUTY v. RRC

gas formula 66 2/3 % for acreage 33 1/3 % for well
confiscatory, no right to profitable well, at least in the future
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AMOCO v. FIRST BAPTIST CHURCH

Caprito 100 Unit —640 acres ~ SPLIT STREAM SALE of gas

AMOCO OGLs have proceeds royalty clauses § 100

Block €
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Amoco has implied covenant or duty to act in good faith when selling
gas. Court approves a duty owed by the lessee to obtain the best price
possible for the gas, a duty which can arise either under a “market
value” or a “proceeds” royalty clause.
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HERITAGE RESOURCES v. NATIONSBANK

Market value at the well has a commonly accepted meaning in the oil and gas industry.
Market value is the price a willing seller obtains from a willing buyer.

There are 2 methods to determine market value at the well. (1) The most desirable method
is to use comparable sales. A comparable sale is one that is comparable in time, quality,
quantity, and availability of marketing outlets. (2) Courts use the second method when
information about comparable sales is not readily available. This method involves
subtracting reasonable post-production marketing costs from the market value at the point
of sale...

We recognize that our construction of the royalty clauses in two of the three leases arguably
renders the post-productions clause unnecessary where gas sales occur off the lease.
However, the commonly accepted meaning of the “royalty” and “market value at the well”
terms renders the post-production clause in each lease surplusage as a matter of law.
Heritage Resources, Inc. v. NationsBank, 939 S.W.2d 118, 122 -123 (Tex.,1996)
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MARKET VALUE AT THE WELL
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Well produces 1,000 MMBtu(s) per day or 1080 mef. 30,000 MMBtu(s) per month.
30,000 X $3.25 =$97,500 X 1/5th = $19500 royalty
30,000 X $2.75=$82,500 X 1/5th = $16,500 royalty

location, quality and quantity

PROCEEDS EXAMPLE

p:'uh‘kc

OGL o well Affiliate buys at well for $2.75

An additional $0.10 difference

Affiliate sells to end user for $3.35 K
OR, &0.[,0 A(“wewgt
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AMOCO v. ALEXANDER

Alexander lease Exxon leases Amoco leases
1/6th royalty 1/8th royalty
o well o well o well
e well o well
o well
o well
o well
T
@ 467
~

LOCAL DRAINAGE

surface Alexander lease

Exxon lease

Amoco leases

Field wide drainage
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Alexander lease
1/6th royalty

o well

e well

o well

Exxon leases

o well

o well

Amoco leases
1/8th royalty

o well
o well

o well
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AMOCO v. ALEXANDER

Alexander lease Exxon leases Amoco leases
1/6th royalty 1/8th royalty
o well o well o well
e well o well
o well
o well
o well
T
@ 467
~

LOCAL DRAINAGE

surface Alexander lease

Exxon lease

Amoco leases

Field wide drainage
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Alexander lease
1/6th royalty

o well

e well

o well

Exxon leases

o well

o well

Amoco leases
1/8th royalty

o well
o well

o well
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WARREN PETROLEUM CORPORATION

No duty to restore unless the OGL expressly requires.

EXXON CORPORATION v. EMERALD OIL & GAS

O’Connor tract/Refugio County/50% royalty
o well o well o well
o well o well o well o well
o well o well o well o well o well
o well o well o well o well o well o well
last well P & A in 1991. 1993 Emerald takes new OGL
HECI v. NEEL
/ — i e —~—
AOP Operating Co. , HECI Exploration/Neel/
V4 ~
\ o well o well )/

Fayette County OGLSK__,A/ e = feemat g

Discovery rule-objectively verifiable & inherently undiscoverable
Implied Covenants-3 broad categories

so clearly within the contemplation of the parties that they deemed it unnecessary to
express it & necessary to effectuate full purpose and intent of contract
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TEXAS PACIFIC

112 acre Barker

Gates 25 acres
o well

o well

Davis tract

o well

o well Tex-Rickard
22 acres

Damages for breach of the implied covenant to protect: No mathematical
certainty, but reasonable certainty. Royalty on the amount of 0il & gas that

a RPO would produce from a protection well.

KERR McGEE v. HELTON

o well Helton lease
S o well
il \ y
R
Fleetwobd 16-1 o o hypothetical well
79 ft,thickness 60 ft) thickness

Eden 11-1 o\

Holmes 17-1 o ) Lowe,
ft. thickness R % ry.
i
KM turns Holmes 17-1 to sales on 12/93 [11.2 Bcef]
Helton claims hypothetical well should be turned to sales on 2/95 [6.1 Bef]

KM turns the Fleetwood 16-1 to sales on 2/97

[8.9 Bef]
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SUN OIL v. JACKSON

Jackson lease 10,000 acres

© exploratory or
wild cat well

7
.0' Oyster Bayou field

Development wells vs. Exploratory wells

|
g o well #1 o well #2
) o well #4 o well #

< o well #5 _well #6

—





image32.jpeg
COOK v. EL PASO

W/2 §29 Cook/lessee

potash stipulation

Lessor ~ USA  Lessee Cook Assignee Phillips the El Paso

COSDEN

Armbruster O&G Armbruster O & G

Norris Exploration

One lease, one section, four quarter sections. Original lessee Armbruster
Oil & Gas. Assignee of SW/4 —~Mack Energy; Assignee of SE/4-Norris
Exploration, LLC
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in situ leeching

Mineral estate is the dominant estate and has the right to use so much of the surface as is
reasonably necessary to effectuate the mineral grant.

Reed I near surface minerals are part of surface estate
Reed I within 200" is near surface or if any reasonable method of production would destroy
Acker----- if production would destroy surface, part of surface

ejusdem generis

Texas rule---ordinary and natural meaning

P ‘ June 8, 1983-prospective
uranium is a mineral

Common law rule on dominant-servient
estates still applies, but if the mineral is not
specifically identified and production

surface estate as a matter of law:
building stone

imestone : : :
lcl:l‘iz;e requires surface destruction then mineral
il estate must pay for surface destruction.
ter : :
wa Ex. 1-0il, gas, coal and other minerals
sand Ex. 2-0il, gas and other minerals
gravel ?

near surface lignite

. strip minin;
near surface iron ore P 8

near surface coal
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MCZ, INC.

107 acres Nick, Sr. and Nora 36% in

Nick dies 12/70 Phillipello Unit
Nora gets undivided Y2

Nick’s undivided % goes to
Nora as Life Tenant, Nick, Jr.
1/4th and grandchildren 1/4th,
remaindermen

Nora and Nick grant OGL to Gulf & Prodeco (reserved 25% royalty), assigned to MCZ and MCZ
assigns to others 90% of its interest, drills well, forms Phillipello Unit
Grandchildren and Nora execute OGL to Smith as to their 1/4th

ENSERCH
W/2 of E/2 E/2 of E/2
§97 §97
RG and Naomi to RG and Naomi to
CW Nichols FE Nichols
reserving L.E. reserving L.E.

RG dies in 1971.
Naomi, FE and CW Nichols executed OGL in 1973.

Minerals are part of land. Bonus and royalty are part of corpus. Delay rentals
are income. Generally, deposit bonus and royalty into a bank account and Life
Tenant gets interest.




image37.jpeg
MOORE v. VINES

Troy and Ruby Vines married in 1931. Acquired Tract A and Tract B as community
property. In March 1951, Troy and Ruby granted OGL on Tract A and Tract B in single
OGL. Divorced in 1953. Tract A to Ruby as separate property and Tract B to Troy as
separate property.

Tract B Troy and upon death to Ruby for
Tract A Ruby and upon death to Troy for life
life April 1961 Troy grants OGL
June 1961 Troy and one remainderman grant
OGL

Ruby dies in 1959. 1951 OGL expires in March 1961. Open Mines Doctrine. Who gets
bonus, NOTE no delay rental, royalty?

KENNEDY
PLAT

Adjoining tract road Kennedy property

geo phones

L I R B

CROSS SECTION

adjoining tract0 road Kennedy property
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KISHI

50 acres-3/4th undivided interest in Kishi or
37 Y acres; 1/4th in Lang

Anniversary date 12/23/19 for 3 years

Lang executes on 1/29/20

Humble begins drilling dry hole on 1/23/23

COWDEN
PhillipS Phillips §31 Cowden §33 Cowden
662 acres 680 acres
XX X
Phillips Phillips §32 Cowden §34 Cowden
668 acres 672 acres
XX X

Phillips gets permission from Paul Moss, surface estate owner
Cowden owns the mineral estate.
Subsurface geophysical trespass

waive the tort and sue in assumpsit
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BYROM

Byrom 11/24ths i Byrom 11/24ths
IP 1/24th TP 1/24th
Pendley 12/24ths Pendley 12/24ths
X
Byrom well
12/24ths pd. to registry of the Court

ALASKA PLACER
good faith trespasser ~ mild rule deduction of production costs
bad faith trespasser ~ harsh rule no deduction

indices of good faith- color of title, advice of competent attorney,
subjective intent

‘Who has burden of proof?
KIDD
40 2381 acres Slander of Title
el title interest in real property

disparagement of title

publication of disparagement

malice- deliberate conduct without
reasonable cause

loss of sale

damages
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Jackson v. McKenney 602 S.W.2d 124 (Tex.Civ.App-Eastland, 1980)

3 1929 Jackson conveys by WD to Bohannon reserving 1/64th NPRIT
2, 1930 Bohannon conveys by WD to Smith reserving 1/64th NPRI
1932 Smith conveys by WD to McKenney no reservation but stating

"Itis agreed and understood that there has been heretofore 1/32nd int. Royalty (sic) under the
above described land reserved by Ed Jackson, and D. P. Bohannon."

4, The recitation in the 1932 deed from Smith to McKenney does not create a reservation or
exception in favor of D. P. Bohannon or his heirs. Joiner v. Sullivan, 260 S.W.2d 439
(Tex.Civ.App. Texarkana 1953, writ refd); Canter v. Lindsey, 575 S.W.2d 331
(Tex.Civ.App. El Paso 1978, writ refd n. 1. e.). Joiner holds that a reservation or exception
in favor of a stranger to the deed conveys no title to such stranger...therefore, McKenney
acquired all of the Smiths' title, being all of the surface and all of the minerals except the
royalty reserved by Ed Jackson and wife. At 602 S.W.2d 124, 126.

Canter v. Lindsey 575 S.W.2d 331, 332 -336 (Tex.Civ.App.-El Paso 1978 writ. ref. nr.e.)

1935 Roberts conveys 1/4th of 1/8th of ogm produced and saved to Lindsey

2 1941 Roberts conveys to Mabee, 3/4ths ogm in and under land and additional 1/4th of
executive right, bonus and delay rentals; mentions Lindsey’s 1/4 NPRI

3. 1973 Mabee executes OGL providing for 3/16ths royalty

Party Lindsey’s version Canter’s version Roberts version
Lindsey 1/4 of 3/16 = 3/64 1/4 of 1/8=1/32 1/40f 1/8 =1/32
Canter 3/4 of 3/16 = 9/64 3/16 -1/32=5/32 3/4 of 3/16 = 9/64
Roberts 0 0 1/64 reserved
Total 3/16th 3/16th 3/16th

Under the 1941 deed, it did not convey unto Mabee all except that which had been previously
granted to Lindsey, but conveyed to Mabee a 3/4Ths mineral interest, executive rights on the subject
tract, and bonus and delay rental rights. Since only a 1/32Nd royalty interest was owned by Lindsey
under the 1935 deed, she, under the mistaken belief that a 1/4Th nonparticipating interest was
outstanding, excepted such interest from the conveyance to Mabee by clear and unambiguous
language. She thus retained as her own that portion of the excepted interest which was not already
outstanding in another. Thus, by the two deeds, Dora Roberts conveyed 3/4Ths of the minerals in
place and a 1/8Th royalty under the remaining 1/4Th minerals in place, and she has assigned all of
the executive rights under the whole. She has not conveyed but still retains the 1/4Th mineral interest
and is entitled to royalty on that interest in excess of the 1/8Th conveyed.
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HOFFMAN
DOUBLE GRANT THEORY

320 acres

90 acres
Y, mineral %
conveyance

X
well

Y of all royalty payable under existing OGL

AVERYT v. GRANDE
"DESCRIBED vs. CONVEYED"

0.03 acres 86.82 acres
-

LESS HOWEVER AND SUBJECT TO % INTEREST IN MINERALS
ONVEYED BY RUBY AND ANNIE TO OSAGE ROYALTY

GRANTOR RESERVES AND EXCEPTS 1/4TH OF MINERALS IN
'HE LAND DESCRIBED

Grande owned all of surface and ¥; of the minerals. Grande excepted the
other % of minerals previously conveyed. Grande excepts and reserves %
of the remaining % or 1/4th of the minerals in the land described as
opposed to the land conveyed.
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JAPHET v. McRAE

N A

wan

CHRONOLOGY - Fisher, et ux. execute OGL in 12/15 to Producers
Fisher conveys N/5 acres to Keeble by metes and bounds
Keeble conveys undivided 3 acres out of 5 acres to McRae
Fisher conveys S/10 acres to Keeble who sells same to Japhet

GILCREASE

NW/4 §32, Block 44
Bank owns 2 mineral interest
Bank conveys 1/4th to Gilcrease in
land described

K

NE/4 §32, Block 44

Bank owns all mineral interest
Bank conveys 3/4th to Gilcrease in
land described

X

ENTIRETIES CLAUSE

Assume Well # 1 produces oil and gas worth $100,000.00 per month in royalty.
Assume Well # 2 produces oil and gas worth $20,000.00 per month in royalty.

Does Gilcrease get 1/4th of $100K plus 3/4th of $20K =
Does Gilcrease get ¥4 of $100K plus $20K =

$40K OR

$60K

NET MINERAL ACRES -40 in NW/4 and 120 in NE/4 =160/320 in N/2
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BROWNING OIL CO. V. LUECKE

Restrictive pooling provisions.
Breach of OGL

Horizontal wells

Damages
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JOHNSTON

1. Agent in sale of production-see Article VI of JOA
Contract Operator and Operator owe duty of a reasonable,
prudent operator-Article V

3. DTPA does not apply to claims against Operator

french v Geoece
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Conoco drills a well and brings in a producer. DOTO

BELL 40/160 X 20% = =5% | HOLMES (ORRI) =3.25%
LEWIS 80/160 X 20% X "2 =5% | SEWELL (ORRI) =1.00%
WOODS 80/160 x 20% x Y2 =5% | GUERRA (ORRI) =1.00%
ROWLAND 20/160 X 20% =2.5% | WILLS (ORRI) =1.75%
PHAM  20/160 X 20% =2.5% | ORRITOTAL =7.00%
CONOCO WI/NRI =73.0%
ROYALTY =20% | ROYALTY, WI & ORRI =100%
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Conoco drills a well and brings in a producer. DOTO

CARL 40/160 X 20% =5% [ ROTHFELDER (ORRI) =3.25%
CUA 80/160 X 20% X 1/2 =5% | TURNER (ORRI) =1.00%
HORTON 80/160 x 20% x Y2 =5% [ ROBERTS (ORRI) = 1.00%
ROW 20/160 X 20% =2.5% | KERSH (ORRI) =1.75%
SYKES 20/160 X 20% =2.5% ORRI TOTAL =7.00%

CONOCO WI/NRI =73.0%
ROYALTY =20% | ROYALTY, WI & ORRI = 100%










Conoco drills a well and brings in a producer. DOTO

CARL   40/160 X 20%                           = 5% ROTHFELDER (ORRI)                     = 3.25%

CUA     80/160 X 20% X 1/2                 = 5% TURNER (ORRI)                              = 1.00%

HORTON  80/160 x 20% x ½                 = 5% ROBERTS (ORRI)                             = 1.00%

ROW           20/160 X 20%                  = 2.5% KERSH (ORRI)                                 = 1.75%

SYKES    20/160 X 20%                      = 2.5%            ORRI TOTAL                         = 7.00%

CONOCO WI/NRI                             = 73.0%

ROYALTY                                           = 20% ROYALTY, WI & ORRI                    = 100%
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ACCOUNTING FOR TENANTS IN COMMON IN MINERAL ESTATE

Assume that Carla owns a 10% undivided interest in the NW/4 of Section 1 in
Austin County, Texas. Carla inherited this interest as one of 10 grandchildren. Carla
lives in Las Vegas, NV. The other nine grandchildren are approached by Little Qil
and sign oil and gas leases providing for a $200 per acre bonus (proportionately
reduced), 1/5th royalty, paid up primary term of 3 years. Little Oil finds Carla in
Vegas, but Carla will not sign because the bonus, proportionately reduced, is $3200
and that won’t even buy a pair of Manolo Blahnik’s. Little Oil refuses to increase the
bonus. Little Oil enters upon the NW/4 and drills and completes a well at a total cost
of $1,500,000. As we know, Little Oil must account to Carla. How is the accounting
accomplished.

Carla’s share of drilling, completing, equipping and operating =$150,000+ Assume
the well produces 100 bbls/day and is produced 30 days each month. Operational
expenses are $5,000.00 per month average for purposes of illustration.

100 bbls/day X 30 X $70.00/bbl = $210,000.00
10% = $21,000.00
So Carla’s account is $150,000 + $500- $21,000 = $129,500.00

Assume same production and expenses for second month

100 bbls/day X 30 X $70/bbl = $210,000.00
10% = $21,000.00
So Carla’s account is $129,500 + $500- $21,000 = $109,000.00

Assume third month 90 bbls/day and same operating cost

90 bbls/day X 30 X $72.00/bbl = $194,400.00
10% = $19,400.00
So Carla’s account is $109,000 + $500 - $19400 = $90,100.00

Assume fourth month 80 bbls/day and same operating cost

80 bbls/day X 30 X $70/bbl = $168,000.00
10% = $ 16,800.00
So Carla’s account is $90,100 + $500- $16,800 = $ 73,800.00









ACCOUNTING FOR TENANTS IN COMMON IN MINERAL ESTATE

Assume that Carla owns a 10% undivided interest in the NW/4 of Section 1 in

Austin County, Texas.  Carla inherited this interest as one of 10 grandchildren.  Carla

lives in Las Vegas, NV.  The other nine grandchildren are approached by Little Oil

and sign oil and gas leases providing for a $200 per acre bonus (proportionately

reduced), 1/5th royalty, paid up primary term of 3 years.  Little Oil finds Carla in

Vegas, but Carla will not sign because the bonus, proportionately reduced, is $3200

and that won’t even buy a pair of Manolo Blahnik’s.  Little Oil refuses to increase the

bonus.  Little Oil enters upon the NW/4 and drills and completes a well at a total cost

of $1,500,000.  As we know, Little Oil must account to Carla.  How is the accounting

accomplished.      

Carla’s share of drilling, completing, equipping and operating =$150,000+     Assume

the well produces 100 bbls/day and is produced 30 days each month.  Operational

expenses are $5,000.00 per month average for purposes of illustration.

100 bbls/day X 30 X $70.00/bbl = $210,000.00

10% = $ 21,000.00

So Carla’s account is $150,000 + $500- $21,000  = $129,500.00

Assume same production and expenses for second month

100 bbls/day X 30 X $70/bbl = $210,000.00

10% = $ 21,000.00

So Carla’s account is $129,500 + $500- $21,000 = $109,000.00

Assume third month 90 bbls/day and same operating cost

90 bbls/day X 30 X $72.00/bbl = $194,400.00

10% = $ 19,400.00

So Carla’s account is $109,000 + $500 - $19400 = $ 90,100.00

Assume fourth month 80 bbls/day and same operating cost

80 bbls/day X 30 X $70/bbl = $168,000.00

10% = $ 16,800.00

So Carla’s account is $90,100 + $500- $16,800 = $ 73,800.00
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Casing program: 8-5/8" at 1200' & 5-1/2" long string at 6000

DRILLING COSTS - INTANGIBLE Dry Hole to 6000" Comp. @ 6000 Total D&C @ 6000°
Administrative Overhead 6,000 4,000 10,000
Cased Hole Logs & Perforating 25,000 25,000
Casing Crew & Equipment 5,000 8,000 13,000
Cementing: Services 14,000 35,000 49,000
Cementing: Float Equip. / Cent. / Liner Hgr. 5,000 10,000 15,000
Directional Services
35,000 35,000
65,000 6,000 71,000
Equipment Rentals 70,000 7,000 77,000
Fuel 39,000 4,000 43,000
Insurance 9,000 9,000
Labor to Install Surface Facilities & Pipeline 30,000 30,000
Location: Damages & Legal 45,000 45,000
Location: Surveyor, Permits & Fees 3,000 3,000
Location: Road, Pad & Cleanup 45,000 45,000
Miscellaneous - Engineering Support 50,000 20,000 70,000
Mud Logger 20,000 2,000 22,000
Open Hole Logging, Sidewall Cores, RFT's 45,000 45,000
Turnkey
Rig: Footage
Rig: Daywork 12 days @ $15,000/day w $3 fuel 180,000 40,000 220,000
Rig: Move In & Move Out 75,000 75,000
Rig: Completion / P&A 30,000 30,000 60,000
Coil Tubing
Sidewall Core Analysis 5,000 5,000
Stimulation
Supervision 22,000 15,000 37,000
Transportation 14,000 20,000 34,000
Water 10,000 10,000
Well Testing 15,000 15,000
Contingencies 0% 80,000 27,000 107,000
TOTAL INTANGIBLE DRILLING COST $872,000 $298,000 $1,170,000
WELL EQUIPMENT COSTS - TANGIBLE
Casing: Conductor 16" @ 42 8,000 8,000
Casing: Surface 8-5/8" @ 1200 45,000 45,000
Casing: Intermediate
Casing: Production 5 1/2" @ 6000 240,000 240,000
Liner
Tubing 2-3/8" 55,000 55,000
Artificial Lift Equipment
Bottom Hole Pump
Downhole Equipment (Packers) 12,000 12,000
Sucker Rods
Wellhead 5000 psi 2,000 17,000 19,000
TOTAL WELL EQUIPMENT COSTS - TANGIBLE $55,000] $324,000 $379,000
SURFACE FACILITIES - TANGIBLE
Dehydrator
Flow Lines 2600 40,000 40,000
Line Heater/Treater/Separators 17,500 17,500
Meter Run & Meter 10,000 10,000
Miscellaneous E 7,500 7,500
Pumping Unit
Tanks 1-210 bbl steel & 1 - 210 bbl fiberglass 16,000 16,000
Valves & Fittings 70,000 10,000
TOTAL SURFACE FACILITIES - TANGIBLE $101,000 $101,000
TOTAL TANGIBLE DRILLING COSTS $55,000 $425,000 $480,000
TOTAL AFE COST $927,000 $723,000 $1,650,000
Prepared by: Keith Froebel Date: 10/14/2008

DISCLAIMER: The information on this page is only an estimate and is not based on any actual bids or contracts.

The actual well costs may vary due to unforseen well conditions.
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AREA OF MUTUAL INTEREST AGREEMENT

The parties to this Agreement ("Parties") own various oil, gas and leasehold
interests ("the Leases") on lands located in Starr and Hidalgo Counties, Texas. To
facilitate the coordinated acquisition of additional Leases and exploration for and
development of oil, gas and other minerals from lands located in the general area of
the Parties’ Leases, the Parties desire to enter into this Agreement to creat an Area of
Mutual Interest ("AMI").

In consideration of the mutual benefits to be derived by each Party resulting
from the terms of this Agreement, the Parties agree as follows:

1. The AMI shall encompass Porciones 73, 74, 75 Hidalgo County, Texas
and Porciones 38 and 39 Starr County, Texas.

v It is agreed that any Party acquiring Leases either wholly or partly
within the above referenced Porciones shall offer in writing an assignment of an
undivided 50% interest to the Other Party within sixty days of acquisition. Said
written offer shall include a legal description and a list of costs. The Other Party shall
have thirty days within which to elect in writing to pay 50% of the costs of
acquisition, which costs of acquisition shall include but not be limited to bonus,
landman fees, telephone, fax, and a fixed fee of $25 per acre for overhead. If the
Other Party fails to elect to receive an assignment of 50% within thirty days, then it
shall be deemed an election not to participate in the Lease offered.

3. If either Party, including subsidiaries, assigns or affiliates, amend,
extend, or renew an oil, gas and other mineral lease that has been committed to this
Agreement and that is within the geographic area of the AMI, then oil, gas and other
mineral lease shall be owned by the First Party and the Second Party in the same
proportions as the oil, gas and mineral lease was formerly owned. The parties agree
to pay their proportionate costs of the amend, extend, or renew the oil, gas and other
mineral lease.

4.  This Agreement shall continue for a term of five (5) years.

5 Addresses for Notice, merger clause, binding on assignees clause, etc.
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"EL PASO E&P COMPANY, L.P.
P.O. Box 2511

Owner Relations Number is (713) 420-1200
. eTpasoproduction. com ownerrelationsgelpaso. com
written Inquires: E1 Paso E&P Company, L.p.
Attn: Owner Relations
1001 Louisiana Street
00;

Houston, T
HOUSTON, TEXAS 77252-2511 LEGEND
Product_Codes (PC) Other Codes
1011 (bb1) 01 - Federal Non-Resident Alien Tax
2 Gas (mc) Withholding
3 condensate(®bl) |06 - Interest pajd
4 Plant products |10 - Federal Backup Withholding
(gal) 17 - Excess Royalty
D Drip Condensate 19 - JIB Offset
—_— (9 20 - State withholding Tax
21 - Ad valorem Tax
Disposition Codes (DC) Type Interest
el sl Tl s Dl DU 03'” : i — L
S ~sales WI - Working Tnterest
— JONES, MICHAEL D 2900 0489 05 - Lease Use RI - Royalty Interest
3638 LOCKE LANE 07 - other - Overriding Royalty
HOUSTON TX 77027-4004 PP - Production payment
S— U - Wineral Turerest
- Blanchard Royalty
PP | LYY P PP 9 1L Y PP P P T P P A ER - Excess Royalty
RO - Reversionary Override
R - Compensatory Royalty Unleased
‘Slesordeductions mayinvove il contac owner telatons fornformation
Property
1 Avg property | Property severance | Property Property Net
"reber. |Type|ooz| oc Property Name ucr | 0ot pecimal |oross volune Joross value S| “Tax 3 | oeducts s | other code | | e 4
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COLLE v. JONES

.72 acre tract 9.34 acre tract
urry owns 28.84 net undivided
ineral acres ("nma")

Receivership OGL w/mother hubbard

4 tracts totaling 204 acres
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Gulf Oil v. Reid SALES BEGIN
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DECEMBER 9, 1943 DECEMBER 9, 1948 FEBRUARY 19, 1948

OGL SIGNED S yr.  pRIMARY TERM END SHUT IN TENDERED
The OGL provided: "where gas from a well producing gas

only is not sold or used, Lessee may pay as royalty Fifty
Dollars ($50.00) per well per year, and upon such payment
it will be considered that gas is being produced within the
meaning of Paragraph 2 hereof;"

(1) An oil and gas lease ...created a determinable fee in the
land which terminates upon the happening of the events upon
which it is limited...

(2) the word “‘production’’ as used in the habendum clause
of this lease is equivalent to the phrase ‘‘production in
paying quantities.”” The term ‘‘paying quantities' embraces
not only the amount of production, but also the ability to
market the product at a profit...

(3) the fact that there is no available market is not an excuse
for failure to produce, and the lease terminates unless some
other provision will keep it in force."

Gulf Oil Corp. v. Reid, 337 S.W.2d 267, 269 - 270 (TEX. 1960)

Payment of the shut-in has to be made before the end of
the primary term or before shutting in of the well.
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Fair and reasonable offer and MIPA
Commingling of two sources of supply
Effective date of MIPA Order

TIMELINE
July 1983 well completed and turned to sales
November 23, 1983 PO files application for net acre feet allowables
December 22, 1983 Forney sends offer to voluntarily pool to PO

April 5, 1984 Forney files MIPA proceeding

May 7, 1984 RRC issues Interim Order

September 5, 1985 RRC issues net acre feet Order

August 24, 1987 RRC isues Final Order in MIPA in Forney’s favor
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