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VICARIOUS LIABILITY
General

· Liability based on relationship bw tortfeaser & ∆ !!! 
· Diff than direct liability (has there been a tort committed)
· Similar to strict liability
Respondeat Superior
· Vicarious Liability: When a target ∆, who’s otherwise w/out fault, is liable for the tortious acts of another  !!!
· Respondeat Superior: Let the superior answer

· Purpose: Allows π’s to have a way to be compensated !!!
· Policy: EMR liable for inherent business risks (can buy insurance & pass cost to consumer)

· Most common form of VL !!!
· Can sue both EE (direct liability) & EMR (VL), but can only recover once (do both to cover all bases)
· Employee - Employed to perform services in the affairs of another & w/ respect to the physical conduct in performance of services is subject to the other’s control or right to control RST §220
· Includes: CEO, owners, president
· Rule: EMR’s vicariously liable (w/out fault) for torts committed by EE acting w/in scope of their employment !!!
· Was there direct liability? (Has there been a tort committed?) (Breach of duty causes DAS)

· Yes ( Continue

· No ( Stop

· Was tortfeaser an EE or an independent contractor? 








Real dolls will still watch long
· Cantor 10-factor test, RST §220(2)] 











movies w/ peoples parents
· Right of control (*main)
















· Distinct occupation/business









EX: 2 diff businesses( IC



· Work done by unsupervised specialist or supervised EE 



EX: Supervised specialist ( IC

· Skill req’d













EX: Highly skilled ( IC
· Who supplies instrumentalities, tools, & place of work 



EX: Worker supplies ( IC

· Length of time employed










EX: Longer employed ( EE

· Method of payment (hourly or by job)







EX: Payment by job ( IC

· Work part of EMR’s regular business







EX: Part of EMR’s regular business ( EE

· Parties believe EE-EMR relationship created (very little weight)

EX: If believed ( Slightly more likely to be EE

· Principle is/isn’t in business









EX: Principal in business ( EE

Independent Contractors

· Rule: EMR not VL for tortious acts committed by an independent contractor (Buittrago)
· CL Exceptions 
· Intrinsically dangerous work

· Legally or contractually non-delegable duty (can’t delegate liability)
· Act will create nuisance

· Injury probable unless special precautions taken (more than foreseeable)
· Illegal act req’d

· RST §411 Exceptions
· EMR liable for physical harm to 3P caused by failure to exercise reasonable care to employ a competent & careful contractor, where there’s a duty:
· (a) to do work that involves a risk of physical harm unless skillfully & carefully done or
· (b) to perform any duty which EMR owes to 3rd persons

Employee
· Test: Was EE acting w/in the scope of employment? [Based on facts of each case (Fruit)] 
· Exam Tip: Analyze both theories to obtain full marks. 
· COMMON-LAW
· Enterprise Theory 
· Test: Whether EMR would have benefitted from act of EE
· Focus: Purpose of EEs actions – (to further a legit purpose or motive of EMRs biz?)
· EX: Not whether left cart wrong place benefitted EMR. Whether moving carts benefitted EMR

· EX: EE car accident after work party ( w/in scope bc morale boost benefited EMR (Wong-Leong)
· Control Theory 

· Test: Whether EEs actions were w/in EMR’s right to control & direct EE’s activities
· Focus: What was the EE doing at the time of injury? W/in the scope of employment/part of their job?
· RST 2 Scope of Employment Requirements (restates CL)
· Requirements
· Kind employed to perform &







( Control Theory

· Occurs substantially w/in authorized time & place &


( Control Theory

· Actuated at least in part to serve EMR &




( Enterprise Theory

· If force intentional ( Not unexpectable by EMR
· Factors
· Dual purpose to kick out unruly customer he hates ( w/in scope of employment

· Outrageous (kicks hurts, shoots) ( Outside scope of employment

· Unexpectable purely personal reason to use force & kick out ( Outside scope of employment
· EX: Librarian kicks someone out of library ( Not expectable !!!
· EX: Bouncer kicks drunk patron out ( Expectable !!!
Exceptions
· Courtless Going & Coming Rule

· Rule: EMR not liable when EE going & coming from work !!!
· Exceptions ( RS applies if EE acting w/in scope of employment

· Special Hazard - Commute subjects EE to unusually hazardous conditions (not distance) !!!
· Compensation for Time & Travel - Paid when traveling, not common to ordinary commute !!!

· Dual Purpose - EE performs add’l work not common & ordinary to normal commute & benefits EE & EMR !!!
· EE acts w/ a dual-purpose when an intentional tort is for personal & EMR’s interest (Puccia)

· Special Errand - Off-premises journey, integral to job (overlaps w/ dual-purpose) !!!
· Frolic (Laird) 













EMR not VL bc not within scope of employment
· Definition: EE departs from course & scope of employment to a significant degree in pursuit of own interests !!!


· Significant Degree: Deviation is marked, unusual, & unrelated to employment 
· Frolic & Return: Frolic ends when EE’s business is complete & returns to authorized route for business of EMR !!!
· Non-physical frolic: is a frolic. Based on significance of deviation

· Applies: Psychiatrist sex w/ client. Stop at bar
· Detour (Laird)













EMR is VL
· Definition: EE departs from course & scope of employment to a minor degree in pursuit of own interests !!!


· Minor Deviation: Slight, not unusual, & sufficiently related to employment 
· Exam Tip: Up to trier of fact, but argue both

· Applies: Go to bar & meet client for business. Smoke break. Play solitaire.
· Horseplay 
· Definition: Workers comp issue similar to frolic 

· Exam Tip: Argue both sides











· Factors

· Extent & seriousness 



















REARE
· Activity mixed w/ performance of duty or abandonment of duty

· Extent accepted at work

· Regular incident of employment

· Risk of injury
Intentional Torts
· Vicarious Liability: When a target ∆, who’s otherwise w/out fault, is liable for the tortious acts of another !!!
· Respondeat Superior: Let the superior answer
· Rule: EMR liable if actions foreseeable (not outrageously out of proportion to EE’s responsibilities)
· Issue: Was the act unexpectable in the scope of employment !!!
· Whether a tortious act is imputed depends on whether activities nature was in scope of employment
· Dual purpose ( w/in scope of employment
· See: RST Scope of Employment Requirements
Punitive DAS 
- Requirements: EMR malice (Intentional & deliberate)

· Majority Complicity Theory RST §909
· Rule: EE must have acted w/in the scope of employment 
· Requirements
· EMR (in managerial capacity) authorized doing or manner (directed action of EE) or
· EE unfit & manager reckless in employing them
· EMR participated & acted w/in the scope of employment or
· EMR ratified or approved for EMR to be liable 

· Minority Vicarious Liability Rule
· Rule: Req’s only w/in scope of employment

OR, was it a Joint Enterprise, Joint Venture, or Partnership?
	Joint Venture
	Joint Enterprise

	Definition

· 2+ persons combine to engage in a single express or implied business enterprise, such that liability is imputed to all participants

Liable if:
· Tortious act w/ other pursuant to a common design (conspiracy)

· Knows the others conduct is a breach of that duty & assists or encourages so to conduct himself

· Substantially assists or in tort of own conduct, separately considered, that’s a breach of duty to 3P

Doesn’t Indicate: Wether they’re liable if no intent or negligence, but includes SL for harm

Applies: Help each other commit a trespassory crime. 2 cars start racing & injure 3P

Partnerships - Must sue partners individually



 EX: VL of partner A for torts of partner B doesn’t exist

	FOR PROFIT
	NOT FOR PROFIT

	Requirements

· Agreement &
· Common Purpose &
· Community of Pecuniary Interest (business goal/$) &
· Equal Right to a voice + equal right of control over instrumentality causing injury
	Requirements
· Agreement &
· Common Purpose &
· Community of non-pecuniary Interest (non-profit) &
· Equal Right to a voice + equal right of control over instrumentality causing injury

	Duty b/w members & to 3P
	No Duty b/w members & only to 3P

	Not a business venture
	Business venture (but most jsd’s treat them the same)

	Applies: 3P sues several members, & can recover from both tortfeaser & other members

Purpose: Fiduciary duty to other members, over & above ordinary care
	


Strict Liability
· General

· Care taken is immaterial
· Cts apply SL broadly
· EX: Don’t have pet lion if you’re not going to be liable (can get insurance)

· Policy

· Not intended to deter carelessness 

· Allows π to be compensated when they otherwise unable

· Insurance payment subsidizes injured π’s
· Defenses
· Comparative Fault ( Is a defense to SL (maj req +50% fault)

· Contributory Negligence ( Not a defense to SL

Animals

· Strict Liability: Liability w/out fault (duty, breach not req’d) that only requires injury & foreseeable risk of negligence
· Rule: Strict Liability may apply to injury from animals
· Is it a wild or domestic animal?
· Wild Animal
· Definition: Not by custom devoted to the service if mankind at time & place in which it’s kept
· Requirements 

· Harm from a dangerous propensity, characteristic of a wild animal of its class or 
· Possessor knows/has reason to know 
· Domestic Animal 
· Definition: By custom devoted to the service of mankind at time & place in which it’s kept 
· Requirements 
· Harm from a dangerous propensity, abnormal to its class &
· Possessor knows/has reason to know 
· Establish causation, injury, & DAS (duty, breach immaterial bc w/out fault)
· Actual cause: ‘But for’ the defect, the injury wouldn’t have occurred
· Proximate cause: Manufacturer’s behavior foreseeably caused the injury 
· General

· Negligence & intentional torts can still apply

· Kept for socially valued purpose ( Doesn’t preclude liability

· Characteristic: Lions bite people
· Class: Dog, not breed 
· Animal: Mammals, birds, fish, reptiles, insects
· EX: I walk your lion & it bites someone ( Possessor includes person who walks it. Possessor, not owner

· EX: My dog’s never been violent & it bites someone ( Not strictly liable

· Domestic animal O liable, regardless of fault, for PI from a known vicious propensity (Sinclair)
· History: Trespassing Livestock
· E. US / English CL: Property damaged O must erect fence to keep livestock out (bc animals roamed)

· W. US: If you put a fence & animals break out & damage someone else’s property ( Not liable
Abnormally Dangerous Activities
· Strict Liability: Liability w/out fault (duty, breach not req’d) that only requires injury & foreseeable risk of negligence
· Rule: SL applies to injry from abnormally dangerous activities
· Was it an abnormally dangerous activity? §519
· Rule
· One who carries on ADA is liable for harm to persons land or chattels of another resulting from the activity though used utmost in care to prevent harm (fault, care immaterial) (Fletcher) &
· Limited to the kind of harm the possibility of which makes the activity abnormally dangerous
· §520 Siegler 6-Factor Test



















CHILLS
· 1) High degree of risk 









No high degree of risk ( Not abnormally dangerous

· 2) Likelihood of harm is great







Causes death ( Abnormally Dangerous
· 3) Inability to eliminate risk w/ reasonable care   



*Main, determinative if it’s abnormal



· 4) Common usage

· 5) Locality inappropriate








*weak 
· 6) Social Value < Danger 








*weakest. RST 3 ( No weight
· Establish causation, injury, & DAS (duty, breach immaterial)
· Actual cause: ‘But for’ the defect, the injury wouldn’t have occurred
· Proximate cause: Manufacturer’s behavior foreseeably caused the injury 
· Policy
· Relocate activity

· Find a less dangerous substitute

· Reduce amount limit to reduce risk
· Indiana Harbor Incentives (Posner)
· Economic incentive

· More careful will eliminate risk ( Use negligence (incentive to reduce carelessness)

· More careful doesn’t prevent injury ( Use SL (incentive to reduce amount of activity, stop, or relocate)
· History
· Rylands v. Fletcher Limits scope to natural users. Non-natural users may be strictly liable
· Requirements: Activity must arise from conduct on ∆’s property

· Purpose: SL for acts grave & unusual risks

· EX: Truck carrying dangerous chemical runs over you ( No SL bc not kind of harm that makes it abnormally dangerous
· RST 3
· Requirements:
· Foreseeeable & highly significant risk regardless of care &
· Activity not of common usage

· Adds: Foreseeability (like UK requires)
· Keeps: Elevates to a requirement bc common usage = reciprocal risk

· Rejects: Inappropriate locality, social value bc not used by Cts
INTRO & Negligent Products Liability

Products liability is not in & of itself a cause of action. The cause of action must arise from: !!!
· 1) Negligence (arose from abolishment of privity)
· 2) Warranty 
· Express Warranty

· Implied Warranty of Merchantability

· Implied Warranty of Fitness for a Particular Purpose
· 3) Strict Liability
· Manufacturing Defect

· Design Defect

· Warnings Defect

Losses & Theories of Recovery !!!
· PI ( Breach of warranty, negligence & SL












Not negligent ( Not SL
· Physical damage to property ( Breach of warranty, negligence & SL

· Economic Loss from failure of product to perform as expected ( Breach of Warranty only

· Economic Loss from physical damage to product itself ( Breach of Warranty only

· Problem on pg 692 will tell if I understand the concept


EX: Chainsaw falls & hits me while using from defect

· Negligence, strict liability, defective condition

· What if it hits car too? Sue for warranty, strict liability, negligence (Injury can be to the property)

· What if no one hurt, but saw broken & lose business, can you sue for lost profits? Can only sue for warranty bc purely economic loss

Negligent Products Liability
· Definition: A buyer, user, or consumer in proximity to an unreasonably dangerous product, who is injured (or property), may recover DAS from manufacturer or seller !!!
· Rule: One who negligently manufacturers a product is liable for PI/property damage proximately caused by his negligence if his act/failure to act creates a known unreasonable risk of harm to a foreseeable user or consumer who uses it in a foreseeable manner
· Duty:  if product capable of serious harm if negligently made owes duty in design, inspect, Mfr

· To immediate purchaser & all to whom may foreseeably be affected

· Must know it will probably be dangerous

· Breach: Makes UNREASONABLY dangerous product 

· B < PxL Burden less than probability times magnitude of the harm
· Causation
· Personal / property injury

· Foreseeable π (Thomas v. Winchester)
· Injury result of product defect… kind of injury contemplate by risk of harm
Res Ipsa Loquitor 
· Definition: Allows π to est liability when there’s not enough evidence to prove it (Escola v. Coca Cola)
· Requirements
· 1) ∆ must have exclusive control when negligence occurred
· 2) π must show control didn’t change & that no extraneous source changed it (use reasonable inference)

· 3) π must handle it carefully

· Negates contributory negligence

· Not req’d to eliminate every remote possibility of PI
· - Damages
· EX: Wood wheel | More probable danger ( Greater need for caution (CL evolved w/ changing circs) (MacPherson v. Buick)
· - History:  Req’d privity of K bw seller & injured
Warranty

1) Show express or implied warranty exists !!!
Express Warranty UCC §2-313
· Requirements

· Affirmation of fact or promise to buyer that relates to goods or

· Description of goods or

· Any sample or model 
( which is part of the basis of the bargain, creates an express warranty that goods will conform 
· Applies: Formal words of specific intent to create warranty. Not req’d.


 

EX: warrant, guarantee, as-is

· Doesn’t Apply
· Affirmation of value

· Seller’s opinion/commendation 

· Affirmation of fact: Seller describes important aspect of it that seller expected to know, but not buyer

· EX: You can use this chainsaw for 6 hours straight & it won’t catch on fire

· Basis of Bargain: Must precede or accompany the sale (so regarded as part of K)

· EX: Chainsaw breaks from a mfg defect ( Look to express warranty to see if covered. Usually limited warranty 

Implied Warranty of Merchantability UCC §2-314







LIMITED TO MERCHANTS
· Definition: Warranty goods merchantable implied by K if seller’s a merchant of that kind of goods !!!
· EX: You told them what you wanted & they said it would perform 
· Requirements
· Must be fit for ordinary purpose &

· Merchant of that kind of goods

· Exclusion or Modification
· Language must mention merchantability &
· If in writing ( Must be conspicuous

· Merchantable













EX: Performs adequately ( No breach
· Pass w/o objection in trade &
· Fair & avg quality &
· Fit for ordinary purpose &
· Even kind, quantity & quality w/in unit & among all units &
· Adequately packaged, contained, labels &
· Conform to representations on label
· May arise from course of dealing or trade
Implied Warranty of Fitness for a Particular Purpose





NOT LIMITED TO MERCHANTS
· Definition: Implied warranty goods will pass w/out objection in the trade, of fair & average quality, & are fit for ordinary purpose !!!
· Requirements
· Seller has reason to know goods are fit for a particular purpose for which goods are req’d &
· Buyer relies on seller’s skill or judgment to select or furnish the goods
· Exclusion or Modification
· Must be in writing & conspicuous
· In haec verba: “No warranties exist on the face hereof ( No warranty
2) Was it Disclaimed? Was the warranty breached & DAS exist? !!!
· Was the warranty breached?
· Express warranty breached or
· Unmerchantable or
· Failed particular purpose

· Modification or Exclusion for all Implied Warranties
· “as is”, “w/ all faults”, etc &
· Before K buyer examined/refused to examine ( No implied warranty for defects which exam should’ve revealed &
· Course of deal, performance, or trade usage ( Can exclude or modify
· Modification or Limitation of Remedy by K UCC §2-719
· May add, subtract, or alter DAS re: return, repayment or repair & replacement of non-conforming goods
· Optional unless expressly exclusive ( sole remedy
· Consequential DAS ( May be limited or excluded unless unconscionable

· Consequential DAS for PI( Presume unconscionable (prima facie)

· Consequential DAS for Commercial Loss ( Not presumed unconscionable
Person
· Broad: Anyone
· Narrow: Family, household, or guest

· Natural person (not corp or biz)

strict Products Liability
Defect RST §402A – One who sells a defective product in a defective condition (at the time of sale), that’s unreasonably dangerous, that caused PI or property damage to a user or consumer is liable if: !!!
1) Seller engaged in business of selling it & !!!
2) Expected & reaches user/consumer w/out substantial change in condition !!!
***Care, privity of K immaterial***
1. ∆ in business of selling

General
· Seller must be engaged in the business of selling to be SL for a defect (only req) (care immaterial) (Royer)
· Not exclusive. Doesn’t preclude liability due to seller’s negligence (if proven)

· Recover from retailer bc most convenient. Retailer can go back & sue the manufacturer for indemnification
Applies 

· Any person engaged in the business of selling products for use or consumption
· Not necessary seller be engaged solely in the business of selling such products 
· Chain of Sellers: Manufacturer, wholesale, or retail dealer or distributor

· Warning Defect: Seller of component parts included in chain of sellers
· EX: Theatre sells popcorn, ice cream, (doesn’t matter if on-premise or take-home) 

· EX: Just bc a gas station sells gas doesn’t mean that they can’t be strictly liable for peanuts

Doesn’t Apply 

· Occasional seller not engaged in it as a part of his business

· EX: Housewife sells jam/sugar to neighbor, sell car to neighbor/dealer (even if knows the dealer plans to resell)

Policy
· Special responsibility for public safety undertaken by one who enters into business of selling products which may endanger safety & property, & forced reliance

· Basis lacking in the case of the ordinary individual for isolated sale ( Not liable to 3P or buyer, unless negligent

2. Sells a product in a defective condition (at time of sale)

Rule: Defective when it leaves seller's hands, in an unreasonably dangerous condition not contemplated by consumer
Applies

· Packaging
· Distributer ( Must be defective when left distributors hands
· Retailer ( Must be defective when left retailers hands 
Doesn’t Apply

- Safe when delivered but subsequent mishandling, etc makes it harmful ( Not liable
· Safe for normal handling & consumption ( Not in a defective condition 
· Abnormal handling










EX: bottle knocked against a radiator to remove cap

· Abnormal prep for use 









EX: too much salt added to food

· Abnormal consumption 


 






EX: child eats too much candy
BOP: π 
· Anticipates danger ( Adequate warning may be req’d 
· Sold w/out warning is in a defective condition 




EX: Drug sold which is safe only in limited doses

******** ANALYZE THE TYPE OF DEFECT ********
3. Unreasonably dangerous bc of defect

· Rule: Must be unreasonably dangerous to user or consumer to extent beyond contemplation by ordinary consumer, w/ ordinary knowledge
· Policy: Not all products are completely safe. There’s always some risk
· EX: Good Whiskey makes you drunk, causes cirrhosis( Not unreasonably dangerous

· EX: Bad whiskey contains fuel oil ( Unreasonably dangerous
4. To user or consumer
· Rule: Not necessary to acquire directly from seller. May get from intermediate dealer
· Consumer 

· Consume the product

· Some jsd extend liability to bystander. Others say it must be the actual user or consumer
· Not necessary consumer purchase (doesn’t req K or privity of K)
· Prep for consumption (all ultimate intended uses)

· EX: Customer gets a permanent wave solution at hair salon ( Consumer

· EX: Housewife who contracts tularemia while cooking rabbits

· EX: Husband who opens a bottle of beer for his wife

· EX: Gets it as a gift ( Consumer
· User

· Passively enjoys benefit of product 






EX: Passengers in automobiles or airplanes

· Utilizes for purpose of doing work upon it 




EX: EE of buyer who makes repairs on car he bought

5. Actual & proximate cause of π’s injury

- Actual cause: ‘But for’ the defect, the injury wouldn’t have occurred
- Proximate cause: Manufacturer’s behavior foreseeably caused injury 
Defenses 

Comparative Negligence (Majority)
· Know & assume risk ( SL Defense (subsumes assumption of risk). Apportion by % fault (Some jsds have trigger value < 50% or </= to 50%)(Daly v. GM) !!!
· TX: Can’t recover DAS if greater than 50% responsible (pro-∆)
· Consumer has no duty to discover or guard against defect (but other conduct can use comparative negligence) (GM v. Sanchez)
· Adopts Assumption of the Risk
Assumption of the Risk
· Voluntarily & unreasonably proceeding to encounter a known danger

· Knew activity was danger & undertook activity anyway ( π can’t recover bc they didn’t act as a reasonably prudent person
Contributory Negligence (Minority)
· Traditional Rule: 1% at fault ( 0 recovery (but for SL of animals & abnormally dangerous activities wasn’t a defense)
· Merely failed to discover defect or guard against possibility of its existence ( Not a defense
· Voluntary & unreasonably proceeding to encounter known danger ( Is a SL defense
RST 3
Business of Selling
· Rule: One engaged in the business of selling or otherwise distributing product components who sells or distributes a component is liable for harm to persons or property caused by a product into which the component is integrated if:
· Component defective in itself & defect causes the harm or
· Seller/distributor substantially integrates component into the product design &
· Component integration causes product to be defective &
· Defect causes harm
· Defective Condition

· Rule: Defective when, at the time of sale or distribution, it contains a manufacturing, design, or warnings defect
· Direct proof of defect not req’d (Ford v. Gonzalez)
· Damages

· May reduce DAS if π’s conduct combined w/ defect fails to conform to the standard of care ( Apportion %

· Failed to discover defect ( Conduct must fail to meet standard of reasonable care

· Π has no reason to expect a new product is defective ( No reason to be on guard or discover it
Historical Rule
· Greenman Rule: Manufacturer sells defective product that causes PI, knowing it will be used w/out inspection ( SL

· Consumer Contemplation Test
· For design defect

· Also used in unreasonably dangerous part of §402

· NO LONGER USED  (Baker, CA) !!!
· Product failed to perform as safely as an ordinary consumer would expect when used as intended or reasonably foreseeable
· Reasoning

· Based on express or implied warranty bw manufacturer & π, abandonment of K, liability imposed by law & doesn’t permit manufacturer to define scope of responsibility ( SL, tort
· Rules to meet needs of commercial transactions can’t properly be invoked to govern manufacturer’s liability to those injured by their defective products unless they also impose liability 
Overview
· Doesn’t matter if

· Seller exercised all possible care
· Buyer bought product or had K w/ seller

· Justification / Policy 

· Seller undertakes & assumes special responsibility

· Burden those who market them (cost of production, can insure) 
· Public expects reputable sellers to stand behind their goods
· Max protection for consumer
· No opinion whether it applies to

· Persons other than users or consumers
· Seller expects it to be processed or substantially changed before reaching consumer

· Seller of a component part of an assembled product 

Unavoidably Unsafe Products 
· Rule: Some products incapable of being made safe for intended & ordinary use if manufacturer knew/should have known
· Applies: Drugs 











· EX: Rabies treatment is dangerous. Marketing & use justified bc rabies kills anyway
· Properly prepared, proper directions & warning ( Not defective, not unreasonably dangerous

· Same for other drugs, vaccines, etc, many can’t be sold except to Dr.’s or by prescription 

· Same for new or experimental drugs (bc lack of time & opportunity for sufficient medical experience), ( Can be no assurance of safety, or purity

· Consumer choice is a part of this

· EX: Tools for professional contractor may be dangerous to casual user, but contractor can still buy them

Used Products
· Definition: Prior to sale, sold to buyer not in commercial chain of distribution & used

· Rule: No strict liability on commercial sellers of used goods if defect wasn’t created by seller, & sold in same condition as when acquired for resale (Allenberg) !!!
· Proposed Rule RST 3 §8 (skimmed) Seller liable if

· Fails to exercise reasonable care (negligence) or 
· Manufacturing defect & marketing causes reasonable buyer to expect no greater risk than new product or
· Seller or predecessor remanufactures 

Primarily Selling vs. Primarily offering a Service

· Hybrid Transactions ( Selling

· EX: Doctor, Surgical Implant ( Service

· EX: Hair salon / Auto Repair( Sale of a product & service of coloring
Manufacturing Defect
· Requirement: Must be a defective condition: Product departs from intended design (regardless of care in prep & marketing)
· Rule: Manufacturer SL when they place a defective item on market, knowing it wasn’t inspected, & it causes PI
· Applies: Liable for both intended uses & foreseeable uses !!!
· Test: Did it deviate from the norm? !!!
· Differ from manufacturer’s intent? (specifications, plans, blueprints) or !!!
· Differ from other identical units? (*best) !!! 
· If 1 product defective ( Compare to other products

· If all products defective ( Compare to design specifications
Design Defect
· Rule: §402A use risk-utility test & threshold TX safer alt design req
· Majority & TX
















*** Threshold Requirement ***
1) Requires a safer alternative design !!!
· Prevents or significantly reduces risk of injury w/out substantially impairing utility &
· Economically & technologically feasible when left manufacturer’s control by existing or reasonably achievable scientific knowledge
2) Defect was a producing cause of PI, property damage, or death (state of the art defense ( not feasible)
· Baker Risk-Utility Test: In light of relevant design factors, does the risk of danger outweighs benefit of design? !!!
1) Utility vs. Gravity & likelihood of danger






2) Substitute available (meets same need & not unsafe or unreasonably expensive); (Embodied in safer alt design req’t)
3) Manufacturer’s ability to eliminate unsafe character w/out seriously impairing usefulness or significant cost increase (Embodied in safer alt design req’t)
4) User’s anticipated awareness of inherent danger & avoidable from public knowledge of obvious condition, or warnings or instructions &
5) Ordinary consumers expectations 
6) User or consumer
· Did it reach them w/out substantial change?
· See Consumer Contemplation Test (above)
Disposable Lighters
· Purpose: Resistant to successful operation by children younger than 5 years of age
· Applies to all lighters manufactured or imported after 7/12/94
16 CFR §1210.3 Safety mechanism for children must:
· Reset automatically after each use
· Not impair safe operation when used normally & conveniently
· Be effective for the reasonable expected life, and

· Not easily overridden or deactivated
Prescription Drugs / Medical Device
RST 3 §6 (higher standard)
· Requirements: Not reasonably safe due to inadequate instructions/warning of foreseeable risk are NOT provided to:
· Dr’s & health care providers who are in a position to reduct the risk or

· Patient knows or has reason to know that Dr/provider is unable to reduce the risk
· General
· Manufacturing Defect ( Can sue

· Design Defect ( Risk Utility Test
Learned Intermediary Approach
· Warning geared to Dr, not user. Dr’s duty to warn user

· Manufacturer not liable if warned Dr. adequately

Minority (CA) 
- Rule: Drug manufacturers can’t be held strictly liable for a drugs design defect. Negligence only (Brown)
· Exception: SL if no warning
· Policy 
· Drugs more important than other products 

· High liability on drug manufacturers ( they’ll avoid developing drugs bc cost too high for insurance

· Can't withhold drug till all risks are known b/c too late to help 

· Doesn’t make sense to hold drug mftgs strictly liable
· Drugs ( Only warnings defect of known side effects
Warning Defects 
· Requirements
· Manufacturer knew or should have known about the hazard &
· Take precautions in marketing to warn user/consumer

· Adequately informs public of the danger

· Duty to Warn
· Seller’s duty to warn is to the ultimate user or consumer (Jackson v. W Coast Paint) 
· Knowledge, actual or constructive, is a component of strict liability for failure-to-warn (Livingston v. Marie Callander’s)
· Obvious or well-known danger ( No duty to warn

· Hidden danger ( Duty to warn

· Warning necessary for safe & proper use ( Duty to warn

· Prescription Drugs ( Duty to warn. Necessary for personal autonomy & consent

Chandler Factors: Was there a duty to Warn? (π’s BoP) !!!
· 1) Risk of harm inherent or arises from intended or reasonably anticipated use EX: Misuse ( Warn if reasonably anticipated

· 2) Supplier knew/should have reasonably foreseen risk of harm at time the product marketed (negligence)
· 3) Must possess a marketing defect

· 4) Absence of a warning or instructions renders it unreasonably dangerous to user or consumer 

· 5) Causal nexus bw failure to warn or instruct & injury




EX: Warning wouldn’t help ( No need to warn
· If warning adequate ( Presumption of read & heed – Presumption that warnings are read & heeded unless didn’t read
· If warning inadequate ( π entitled to presumption of read & heed & can show causal nexus

· SL ( Focus on product

· Negligence ( Focus on action
Directions or warning

· Rule: Seller may be req’d to give directions or warning on container to prevent a product from being unreasonably dangerous

· Applies
· Common allergy & danger not generally known or reasonably not expected ( Must warn 
· Poisonous or unduly dangerous drugs ( Warning may be req’d

· Seller may reasonably assume warning will be read & heeded
· Safe for use if followed ( Not in defective condition, not unreasonably dangerous
· Doesn’t Apply

· Common allergy ( Not req’d to warn










EX: Eggs. Assume buyer aware

· Dangerous in excess or over long period of time ( Not req’d to warn 



EX: Alcohol
Nuisance 

General
· A mixture of
· Intentional Torts (knowledge w/ substantial certainty of offensive nature of actor’s activity) &
· Negligence (unreasonableness of activity) &
· Strict Liability (concerned w/ size & type of interference)
· Nuisance vs. Trespass

· Trespass: Right to Exclude others
· Nuisance: Right to use & enjoyment of land
· Usually interference is a non-trespassory invasion !!!





EX: Smells, light, dust, noise, pollution
· Common: Conflicting land use (use factors to show both sides) !!!
Defenses

· Coming to nuisance 
· Test: Whether π acquired or improved his land after nuisance !!!
· A factor for COA, NOT affirmative Defense
· Policy: Want land use to develop & evolve !!!
· Assumption of Risk / Contributory Negligence
PRIVATE NUISANCE
· Nuisance: Substantial & unreasonable interference (thing or activity) w/ another’s use & enjoyment of land !!!
· Private Nuisance: §826 Intentional invasion of another’s interest in use & enjoyment of land that’s substantial & unreasonable
· Elements
· Liability-producing conduct (intentional, negligent or abnormally dangerous), resulting in
· Interference w/ use & enjoyment of π’s land that’s BOTH Substantial & Unreasonable
· - Substantial? 
· More than trifle or annoyance 












· Some significant injury must occur !!!  

· Policy: Rights & privileges for the use & enjoyment of land ( Based on normal persons in the community
· Applies: 
· PI 
· People in urban areas must endure usual annoyances common to area… but annoyances must not be more than ordinarily expected & which are incident to the lawful conduct of such trades & businesses

· Exceeds what’s reasonably expected & cause unnecessary harm ( DAS

· Normal people in community consider invasion offensive, seriously annoying, or intolerable 
· Doesn’t Apply: If only intolerable to π
· Unreasonable? 
· If gravity of harm outweighs utility of actor’s conduct !!!
· Standard: Objective, normal person in locality, impartial !!!
· Gravity of Harm Factors !!!
· Extent of harm 













Everyone can still sell beer
· Character of harm

· Social value of type of use/enjoyment invaded






EX: Hospital = high social value

· Suitability of the use or enjoyment invaded to character of locality

· Burden on person harmed of avoiding harm
· Interference !!!
· w/ comfort or health of land possessor or
· w/ mental tranquility of possessor
Remedy !!!
· $ for Past DAS !!!
· For harm to π’s use & enjoyment (up to time of judgment)

· If nuisance continues ( Only temporary DAS require π to sue repeatedly to be made whole

· $ for Future DAS !!!
· Based on loss of land value, & compensate for all harm, past, present & future

· π can only be made whole ONCE… thus he is entitled to both past & future DAS (runs w/ the land !!!) 
· Future DAS awarded ( Can’t sue again for continued nuisance
· Injunction
· Definition: Equitable relief that requires ∆ to end the nuisance (*most common)
· Rule: No injunction when there’s a significant disparity bw economic consequence of injunction & effect of nuisance
· Requirements 
· Money DAS aren’t adequate &
· Irreparable injury if no injunction granted

**∆’s conduct must be intentional & continuing

· Balancing equities: Whether ∆’s conduct was unreasonable (not just interference w/ use & enjoyment unreasonable)
· Factors
· Whether harm caused > benefits activity produces &
· Whether it’s possible to reduce harm w/o significant loss of utility
· Types 
· Permanent Injunction – ∆ ordered to stop nuisance or affirmative act to relieve nuisance !!!
· Conditional Injunction – ∆ required to stop nuisance but can get out of it w/ a condition !!!
· EX: π req’d to compensate him in return !!!
· Give & take bw parties
· EX: Cattle feed lot shut down, but developer had to pay costs of relocation & lost profits
· Granted when equity dictates, & this type of injunction is workable / calculable
· Experimental Injunction – ∆ given set period of time to figure out how to fix it !!! 
· Not fixed at end of period ( Permanent injunction 
· Granted when nuisance falls below intentional level 
RST 3 §822, §831 Clinic & Hosp v. McConnell
· Exceeds reasonable expectations & 
· Causes unnecessary harm 
General
· Gravity of harm; society interests (expansion); change over time ( All weigh in calculation

· Question of liability, not DAS

· Property owner, even lawful business is subject to reasonable limits

· Can’t unreasonably interfere w/ health or comfort of neighbors or w/ their right to enjoyment of their property

· Every annoyance & disturbance ( Does’t constitute a nuisance

PUBLIC NUISANCE
· Nuisance: Substantial & unreasonable interference (thing or activity) w/ another’s use & enjoyment of land !!!
· Public Nuisance: Unreasonable interference w/ a right common to the general public (typically low-grade crim. offense) !!!
· Unreasonable?
· Interferes w/ Public Rights: Health, safety, morals, peace, comfort/convenience or !!!
· Public Health










EX: Water pollution, malarial swamp

· Public Safety










EX: Vicious dog

· Public Morals










EX: Crack house, gambling

· Public Peace










EX: Fighting, loud music

· Public Comfort/convenience







EX: Blocking a public street, smoke, dust, vibrations
· Interferes w/ conduct proscribed by §, ordinance, regulation or !!!
· Conduct of a continuing or long-lasting effect & has reason to know it significantly effects a public right
· Enforcement
· D.A.
· Prosecute actors for crime (Problem: ∆ will pay & continue) or !!!
· Bring civil action seeking injunction or abatement of nuisance !!!
· Private Remedies 

· Standing Requirement: Available when π suffered a particular harm: !!!
· Different in kind form that suffered by general public (PI / loss in land value) !!!
· If use or enjoyment invaded, π can bring both Public & Private Nuisance COAs
· Applies
· PI














EX: Asthmatic attack walking through dust
· Damage to or loss of land value







EX: Property value decreases
· Also interferes w/ use & enjoyment of land ( Land possessor can also bring a private nuisance action
· Doesn’t Apply

· No one owns oceans/fish ( Nobody can sue for the fish, b/c nobody has property interests in them
· Exception: Fishing industry (not distant 3P) bc close casual connection bw spill & harm (Union Oil)
· Policy: Too much to compensate for all economic ripples. DAS punitive to point of ruin
DEFAMATION   (Libel & Slander)

· Purpose: Defamation cause of action remedies wrongful injury to a person’s reputation
· Background

· Consists of 2 torts (provides remedy for reputation injury caused by defamatory statement) 
· Slander - Oral Defamation
· Libel - Written defamation. More permanent
· Distinctions remain, such as the req’t that some forms of slander are only actionable if π proves pecuniary harm
Part I: Common Law Analysis
· What is defamatory? 
· Judge determines whether communication could bear a defamatory meaning

· Jury determine whether defamatory meaning was conveyed
· Traditional Elements

· False & defamatory statement  !!!
· Untrue

· Statement presumed false. ∆ can prove it’s true (affirmative defense)

· Defamatory Tends to harm a person's reputation in the community !!!
· Exposes π to hatred, contempt, & ridicule !!!
· Impairs π's reputation for morality & integrity, or !!!
· Causes π to be avoided by others !!!
· of & concerning π !!!
· Must mention π by name or !!!
· Identifiable as the subject or
· Small group & reasonably be thought to apply to all members (Niemann’s) !!!
- Not a large group or class unless a particular few members can be identified
· Publication to at least one 3P, w/out privilege !!!
· To +1 person &
· Understands the meaning

· Not req’d to be in writing

· Negligence or greater fault (intent) in publishing it !!!
· Negligent if unreasonable risk 3P will read it or
· Continued Publication: Negligently fails to remove a known defamatory matter on land, chattel, or control !!!
· EX: Newscaster repeats defamatory statement ( Re-publication. Potential liability
· EX: If just spoken ( Publication exists. Publication not limited to written 
· Accidental Communication: Not a publication if no negligence !!!
· Special DAS (unless actionable per se) !!!
· Actual harm to warrant compensatory DAS

Part II: Constitutional Limits !!!
· Status of π as public or private figure !!!
· Status of ∆ as part of the media !!!
· Topic of defamation as a matter of public or private concern !!!
Lack of Privilege in Publication !!!
· Fact vs. Opinion
· Factors

· Language
· Verifiable
· Context &
· Context it appeared
· Opinion ( Not liable
· Hyperbolic statements that no one could believe are factual ( NOT actionable

· Sufficiently factual statements that are susceptible of being proven true or false ( ARE actionable
· Anonymity
· Rule: Protected 1st Amendment right unless defamatory
· Dendrite Test

· Π must attempt to give notice &
· Π must state which specific statement &
· Π must show a prima facie case &
· Then, balance case against ∆’s 1st Amendment rights
· Protected Interest/ Qualified Privilege

· Definition: Good faith statements on any subject if duty to another who has a corresponding interest or duty
· Applies: Publisher, recipient, 3P
· Doesn’t Apply: If ∆ acts w/ actual malice
· Exception: When Const req π have BoP of falsity ( Truth is an absolute privilege even if ∆ acted w/ malice
· R2T §527 Publication
· Requirements
· Communication intentionally or by a negligent act to one other than person defamed or

*MAIN
· One who intentionally & unreasonably fails to remove defamatory matter than he knows to be exhibited on land or chattels in his possession or under his control is subject to liability for its continued publication

· Intent
· Done for purpose of communicating to a 3P or 
· Knows it’s substantially certain to be communicated

· ∆ writing to π ( Not libel bc no 3P
· Accidental communication of matter defamatory of another to 3P ( Not a publication if no negligence
· No intent to communicate to 3P a defamatory matter & doesn’t create an unreasonable risk of comm. ( Not a publication
· Statement occurred by ∆’s mistake & w/out fault ( No publication
· π repeats a defamatory statement made by ∆ to π alone ( ∆ usually not responsible for publication, unless:
· Compelled publication - ∆ should expect π will have to repeat defamation, as when discharged 
· EX: EE must explain why he was fired
· Single publication Rule: Entire edition of a book or periodical is treated as one publication
Damages
· Special DAS: Economic or pecuniary (specific, easy)
!!!


EX: Loss of: customers, employment, business, K’s
· General DAS: Non-economic or non-pecuniary 
!!!



EX: Reputation, emotional, mental distress
· Traditional Tort Rule (not defamation)  
-  Rule: π couldn’t recover general DAS unless he could prove special DAS !!!
· Theory: Harder to prove general DAS
· Exception: CL defamation provides an exception for libel & slander per se: !!!
· LIBEL 
· Rule: Special DAS presumed !!!
· May recover general DAS (non-economic) w/o proving special DAS !!!
· Must PROVE they exist (actual harm, but NOT economic harm) !!!
· Don’t have to prove damage to your reputation can be transmitted into economic loss
· EX: Loss of reputation, humiliation, etc
· SLANDER 
· Rule: Special DAS not presumed !!!
· Exception: Unless statement fell into one of the 4 slander per se categories (same DAS as libel) !!!
1) Imputation of crime that carriers a serious punishment or involves moral turpitude !!!
EX: Child molester

2) Likely to directly injure π in trade; business or profession !!!




Theft ( Indirectly injures 

3) Statement accusing π of having a loathsome disease
!!!




- Traditional: Only STDs, leprosy
· Modern: AIDS (not sinus infection)
4) Charges a woman to be unchaste
!!!

- Modern: Ignored or gender neutral




[image: image1.emf]
· These CL rules imposed a form of strict liability

· Caused a ‘chilling effect” on press… against public policy
· As a result, Federal Law intervened, due to constitutional issues
Part II: Constitutional Analysis
Presumption of special DAS CHANGES when 1st Amdmt implicated !!!
· Constitutional Scrutiny – State tort laws of defamation came under fire due to 1st & 14th Amendment
· 1st Amendment: Congress shall make no law… abridging free speech, or the press
· Fedlaw limits defamation COAs
· Policy: Rights of speech are very important, especially media ( set minimum standards π must prove !!!
· 14th Amendment: No state shall make any law which shall abridge the P&I’s of citizens… nor shall any State deprive any person of life, liberty or property w/o DP of law
· Purpose: State denies 1st amendment freedom ( it incorporates federal limits on state defamation tort law

· Actual Malice 
· Rule: To recover for defamation, public official must prove statement was made w/ actual malice (NYT v. Sullivan) !!!
· Actual Malice - Knowledge of falsity or reckless disregard as to whether it’s true or false !!!
· Reckless: Mere negligence ( Not enough !!!
· Test: ∆ in fact entertained serious doubts as to the truth 
· Subjective (what ∆ actually thought) !!!
· π allowed to inquire into editorial process that produced the statement (permits invasive discovery)
· Applies: Public figures (Butts) & public officials, media ∆’s 
· BoP: π. Clear & convincing evidence. Negligence insufficient
· Public Official: State judges, politicians
Public Figures & Matters of Public Interest (NYT extended)

· Type 1: General Purpose Public Figures 











· Requirements
· So well known in public eye, as to always be considered a public figure or !!! 



EX: Celebrity

· Injects self into vortex of public interest/opinion (often play an influential role)



EX: Celebrities wife
· Standard: Actual malice
· Type 2: Public Figure for Limited Purposes
· Definition: A public figure w/ respect to a particular public controversy !!!
· Usually voluntary ( Injects themselves into the vortex of public opinion !!!
· Can voluntarily become involved or can be drawn in to the public controversy  
· Standard: Actual malice only for issues related to person’s public involvement 
· If defamation pertains to the private life ( (SL) rules for private persons apply
· 3-Step Analysis: to determine Limited Public Figure !!!
1) Controversy must be public
· Persons were actually discussing it & 
· Persons beyond immediate participants in dispute are likely to feel the impact of its resolution
2) π’s role in the controversy must be more than trivial or tangential
· Principal participant in the debate or have some effect on its resolution
3) Determine if alleged defamation was germane to π’s participation in the controversy
- Assumed a role of special prominence in societal affairs that invite attention & comment
Private Πs & Matters of Public Concern 









Private π / Media ∆ / Public concern
Rule: 1st Amendment may apply
Requirements
- π must prove negligence at minimum (no liability w/out fault) (Gertz)
· π must prove statements were FALSE 
Test: Whether matter of public concern ( Look at expression’s content, form, & context as revealed by whole record
DAS: No punitive or presumed DAS unless π proves actual malice (NY Times actual malice)

Public Concern: 
· Relates to any political, social, or other community concern or
· Subject of legit news interest of general public concern

· Negligence only ( Can’t presume DAS
· More than negligence (Actual Malice) ( State CAN presume DAS
· Punitive DAS ( Must have actual malice
· Constitution still applies if it’s a 1) private π & 2) a matter of public concern
· Inappropriate or controversial speech ( Irrelevant
· Reasoning
· Medias interest to promote public debate & flow of info vs
· States interest to enforce a legal remedy for defamatory falsehood injurious to reputation of a private individual
· Private π / Media ∆ / Public concern (Philadelphia Newspapers)
· When media is involved, π must prove falsity of the statement
· Truth not an affirmative defense
Private Πs & Matters of Private Concern








Private π / Media ∆ / Private conern
   General
· NO 1st Amendment limits
· States can define the parameters of the COA (common-law rules apply)
· Reasoning
· No threat to free & robust debate of public issues
· No potential interference w/ dialogue of ideas re gov’t
· No threat of liability causing a reaction of self-censorship by press
· DAS: Presumed & Punitive (Actual Malice NOT req’d)
	!!!
	Common Law
	Public Official/ Figures

(NYT)
	Private Figure / public concern  (Gertz)
	Private figure / private concern (Dunn & Bradstreet)

	Fault -
Publication (communication)
	Negligence or greater

EX: Leave story on desk ( negligence

Publish it (intentional, malice
	Negligence or greater
	Negligence or greater
	Negligence or greater

	Level of Fault – Content (truth vs. falsity)
	Strict Liability
	Actual Malice
	Negligence (at least)
	Strict Liability

	Presumed DAS / Punitive DAS
	Allowed
	Allowed
	Only if there’s actual malice
	Yes - Allowed

	BoP of falsity 
	∆ – truth is defense
	Π (philly news)
	Π (Non-media ∆-Unknown)
	∆ (truth as a defense)


Privacy
Intrusion
· Definition: Intrusion on π’s seclusion, solitude, or private affairs !!!
· Requirements
· Intentional !!!
· Invasion into a private area of π’s life (Physical, Mechanical, Electronic) !!!
· Physically 













EX: Entering a person’s house or office

· Electronically












EX: Wiretapping

· Mechanically












EX: Using a telescope to observe π at home
· On the solitude or seclusion of another !!!
· Must have actual expectation & !!!
· Objectively reasonable !!!
· Highly offensive to a reasonable person (significant in scope) !!! 
· Degree of intrusion !!!















Don’t Call Me Santa’s Elf
· Context, Conduct, circs !!!
· Motives / objectives of intruder !!!
· Setting into which intruder intrudes !!!
· Expectations of those whose privacy is invaded !!!
· Doesn’t Apply: Observation of person in public ( Not invasion of privacy, no matter how much they wish to be let alone

· DAS: Typically compensatory (mental anguish / embarrassment / humiliation). Punitive too. No publication req’d
· BOP:  Preponderance of Evidence
· General
· Can overlap w/ other torts

· Can have an intrusion followed by a public disclosure (defamation)
· Intrusion overlapping w/ c/l trespass (goes beyond trespass b/c no physical invasion req’t)

· Can overlap w/ IIED, but slightly different. Some intrusions aren’t outrageous
Appropriation
· Definition: Appropriation of π’s name & likeness, for ∆’s advantage !!!
· Requirements
· Appropriation - making use of !!!
· Of another’s name & likeness – that has some intrinsic value !!!
· For ∆’s use or benefit !!!
· Common: Usually for commercial purposes, but not req’d
· Policy: A person’s identity may have a distinct value that should be protected from exploitation w/o permission

· Use of π’s identity is often for commercial purposes, but not req’d

· CL tort req’s appropriation of π’s identity to advance some purpose of ∆
· Appropriation vs. Right of Publicity  (PETA v. Berosini – Animal trainer case)

· Closely related to the tort of Appropriation 

· Purpose: Protects ability of famous to enjoy & control benefits of fame (exclusive right to license use of names or faces)
· Minority: Property right that survives celebrities death
· Celebrities not concerned w/ anonymity
· Celebrity endorsing a good has ascertainable value

Public Disclosure
· Definition: Public Disclosure of embarrassing private facts !!!
· Requirements !!!
· Public disclosure (widespread dissemination) & 
· Of π’s private life &
· Highly offensive to reasonable person &













Same as intrusion
· Matter not of legitimate public concern (RST)
· Includes: Truthful disclosures (presumed truthful)
· Public Disclosure vs. Defamation
· EX: Newspaper claims you have cancer (true) ( Not defamatory (bc true). Could be publication of private facts.
False Light
· Definition: Publicity which places π in a false light in the public eye (essentially same as defamation) !!!
· Requirements
· ∆ gives publicity to a matter concerning another !!!
· Places the other before the public in a false light !!!
· Highly offensive to reasonable person !!!
· RST: of an area of legitimate public concern

· Actual malice of the publicized matter & the false light in which the other would be placed !!!
· Defense: Truth

· TX: Doesn’t recognize ( Use defamation
· Issue: May be duplicative of defamation

· False light vs. Defamation

· Defamation 
· Has procedural Hurdles:

· Broadcasters not liable for broadcasts made by third parties

· Privileges when comms made in good faith or if affects public interest

· False light 
· COA for non-defamatory speech
· Not overwhelmingly recognized (TX doesn’t recognize it) !!!
· Uncertainty of type of speech that creates liability would have an unacceptable chilling effect on freedom of speech

· R2T adds req that statement places the subject in a false light “HIGHLY OFFENSIVE” of reasonable person
· Distinction doesn’t draw clear line between lawful & unlawful conduct
· Examples (all are also defamatory)
· Falsely attributing bad poem to a famous poet

· Using a picture of an honest taxi driver in an article about cheating taxi drivers

· Including π’s name or picture in a list of convicted criminals when they weren’t one

· Including shots of π in TV story that falsely depicted them shooting wild geese on the ground instead of in flight

Misuse of Legal Process
· Abuse of Process vs Malicious Prosecution

· Malicious Prosecution: Violates DP
· Abuse of Process: Can be a valid complaint
Malicious Prosection

Malicious Prosecution in Criminal Proceeding
· Definition: Tort violating one’s freedom from wrongful prosecution

· Requirements
· Prosecution instituted or continued by ∆ !!!
· Must be actively involved in beginning or continuing proceeding against π !!!
· Formal institution of criminal proceeding satisfies
· W/out Probable Cause !!!
· Rule: ∆ must have lacked a reasonable or honest belief in the charge’s truth !!!
· Applies: Instituting crim proceeding when reasonable person would investigate more 
· Doesn’t Apply: Reasonable mistake of fact 
· W/ Malice !!!
· ∆ must be shown to have an improper motive for bringing action (different “malice” than for other torts) !!!
· Common: Using threat of prosecution to obtain some advantage from π !!!
· Proceeding terminated on merits in favor of π or were abandoned  !!!
· “Termination” = criminal proceeding can’t be revived, & further prosecution requires a new proceeding

· “Favorable” = termination on merits & in favor of accused
· Π Suffered injury or damage as a result of prosecution !!!
· DAS for loss of reputation !!!
· DAS for emotional distress & humiliation !!!
· DAS for costs of defending against criminal charges !!!
· Issue: Private party properly instituted criminal proceedings, but subsequently became aware of ∆’s innocence
· R2T§655 – PIf he continues the proceedings is liable for malicious prosecution
· Continuing ( Initiation

· Failure to act to stop action ( Initiation

· Instigator loses control of case once prosecution commenced ( Not liable for continued participation
· Probable Cause
· Rule: Dismissal of criminal charges establishes a prima facie case of want of probable cause in favor of π
· Proof of probable cause ( Complete defense to a malicious prosecution action

· Malice - A dismissal or termination 

Malicious Prosecution of Civil Proceedings

· Requirements: Same as criminal + Special Injury !!!
· Minority Special injury Requirement: Injury cause by the seizure of the π’s person or property !!!
· Sanctions deter these occurrences
· Ct may require violating attorney to pay the excess costs, expenses, & attorneys fees he reasonably caused
Abuse of Process
· Requirements

· Process used (enforceable Ct order, legit proceeding) !!!
· For an ulterior or illegitimate purpose for which process wasn’t designed !!! Majority req’t
· Lack of probable cause to bring suit ( NOT an element !!!
· Favorable termination of underlying suit ( NOT an element !!! 
· Used for intended purpose, even though incidentally motivated by a bad motive ulterior purpose ( Ct reluctant to find ∆ acted w/ the requisite ulterior purpose
· Like motive of extortion or coercion
· Resulting in DAS !!!
Civil Rights

§1983 Monrose Requirements 
· Person !!!
· Individuals (if they act under color of state law) !!!
· City, county & other local gov’t entities (if deprivation of rights is caused by gov’t entities custom or policy) !!!
· Doesn’t include the state itself (sovereign immunity, 11th Amendment) !!!
· Acting under color of state law (vs. Bivens “state law”) !!!
· Doesn’t have be action actually sanctioned or permitted by state law !!!
· Includes action that violates state law, if from authority state gave to individual gov’t official !!!
· EX:  Unconstitutional police officer search !!!
· Deprives another of rights, privileges & immunities secured by !!!
· Constitution or !!!
· Federal Law !!!
· Bivens Action: When persons (FBI, ATF) act under federal law ( COA bc 4th Amendment guarantee against unreasonable search & seizure

§1983 General

· Applies even if there’s a state COA that gives sufficient redress to π’s harm

· Enacted b/c of failure of states to enforce the laws w/ an equal hand (not bc state law remedy unavailable)

· Thus, a party need not “exhaust” state-law remedies

· Rights protected

· Creates a remedy for deprivation of const’l rights  !!!
· Doesn’t itself create any substantive const’l rights !!!
· Ct must look to constitution to determine vindicatable rights  !!!
· Usually clear-cut
Immunity

· Under 1983 & Bivens, gov’t actors are protected by immunities from suit
· Bivens: Color of Federal Law

· §1983: Color of State law
· Municipalities & other local governing bodies are not entitled to the same immunity
· Once it becomes policy ( No immunity
· Rule:  Gov’t responsible under §1983 when execution of a gov’t policy or custom, whether made by its lawmakers or those whose edicts or act represent official policy, inflicts injury (Monell)
Qualified Immunity – can be successfully sued sometimes

· Rule:  Cops may reasonably but mistakenly conclude probable cause present ( Cop shouldn’t be personally liable

· Whether reasonable belief ( Examine particular circs (look at info possessed by searching officials)

· Precedent distinguishes facts & determine whether sufficient evidence justifies qualified immunity
· Aka Law enforcement officers are sometimes entitled to make reasonable mistakes

Exam Tip: Will tell us if it violates constitutional rights
MISREPRESENTATION
Intentional Misrepresentation 














· Rule: Evidence of an unfulfilled promise insufficient for false representation unless evidence shows promisor made promise w/ no intent to fulfill it
· Requirements
· Concealment: False representation or concealment of a material fact or !!!
· Failure to disclose a material fact if duty to disclose !!!
· SCIENTER (Intent): 

· Knowledge of falsity or !!!
· Reckless disregard & intent to deceive !!!
· Intent representation be acted upon
· Actual & justifiable reliance !!!
· Fraud claim ( Must be highly probable
· Justifiable Reliance: Not req’d to investigate truth or falsity unless knows statement false or it’s obvious

· Actual Reliance: & justifiable reliance… 2 separate analyses of the same reliance (or lack thereof)
· Causation & DAS !!!
· BOP: Clear & convincing evidence

· π’s ignorance of its falsity

· π’s right to rely on representation
· Fraud must be plead w/ particularity

· ∆ didn’t intend to keep promise at the time made ( Misrepresentation of a material fact

· Mere proof of non-performance of a promise ( Insufficient to establish necessary fraudulent intent

Negligent Misrepresentation 

· Requirements
· ∆ made a false representation to π !!!
· ∆ had a pecuniary interest in making the statement !!!
· ∆ owed a duty to communicate truthful info !!!
· ∆ breached that duty by failing to exercise due care !!!
· π actually & justifiably relied on representation & !!!
· Fraud claim ( Must be highly probable
· Justifiable Reliance: Not req’d to investigate truth or falsity unless knows statement false or it’s obvious
· Actual Reliance: & justifiable reliance… 2 separate analyses of the same reliance (or lack thereof)
· Reliance must be reasonable !!!
· π suffered a pecuniary loss as proximate result !!!
· No liability for causal statements, representations as to matters of law, or matters which π could ascertain on his own in the exercise of due diligence
· General
· Purely economic injury ( More restrictive rules of recovery have developed

· Requirements

· Limit of scope of duty of care ( standard of “knowledge” (stricter)

· Duty arises only when the info is provided by persons in business or profession of supplying info to others

· Special relationship ( Important factor to consider

· A person in profession of supplying info for guidance of others acts in an advisory capacity  & manifestly aware of use that info will be put, & intends to supply it for that purpose

· Generally applies to business transactions… BUT RST §552 says:

· Commercial req’t
· Doesn’t concern subject matter of transaction bw π & ∆, but requires:

· ∆ to be in business or profession of supplying info for the guidance of others &
· for the guidance of others in their business transactions (π’s dealings w/ 3P)
· Doesn’t apply to misrepresentations re π & ∆’s dealings
Misrepresentation
· Definition: Intentional or negligent misrepresentation involves COA’s for purely economic loss, distinguished by ∆’s state of mind to determine which one applies

· Rule: Expression of opinion ( Not deceit or fraud unless false, & known to be false when made 
· Rule: COA for fraud can’t be predicated on representations relating solely to future events !!!
· EX: Astros will win the world series !!! 
· Exception: Inapplicable if person making the representation or prediction knows it to be false at the time it is made

· RST §542 Recipient of a fraudulent misrepresentation, solely of maker’s opinion, isn’t justified in relying upon it in a transaction w/ maker, unless fact to which opinion relates is material & maker: !!!
- Special knowledge recipient doesn’t have or !!!
- Fiduciary relationship or !!!
- Successfully tried to secure recipient’s confidence (EX: Con them) or !!!
- Special reason to expect recipient will rely on his opinion !!!
Concealment
· Definition: Knowing & deliberate failure to disclose when they have a duty to disclose !!!
· Rule: Concealment of a material fact can be misrepresentation equal to an intentional false statement ( Liable !!!
· Material fact:  if π had known it as it actually was, π would have changed its position
· Fraudulent Concealment
· Definition: Party to a transaction who intentionally prevents other from acquiring material info 
· Subject to same liability to other, for pecuniary loss
· No duty to disclose ( Not liable

· EX: Painting over termite hole
Damages for both Negligent & Intentional Misrepresentation
· Out of Pocket !!!
· Difference bw value of what π gave & value of benefit received !!!


like reliance DAS
· Value given – value received + consequential loss = Total DAS !!!
· Benefit of the Bargain !!!












like expectation DAS
· Diff bw actual value (value it would have had if was as represented) & what π actually received !!!
· Value promised – value received + consequential loss = Total DAS !!!
· EX: Fraud by Seller ( Benefit of bargain is better recovery (usually)

· EX: Fraud by Buyer ( Out-of-pocket is better recovery  (usually)
3P Statements
· Definition: When 3P makes a statement (or report, etc) for use in dealings bw 2 parties

· Issue: Where to draw line bw what parties (or uses of statement) are foreseeable vs. unforeseeable
· RST §552 Liability limited to loss suffered
RESTRICTIVE !!!
· By person or one of a limited group for whose benefit & guidance he intends or knows recipient intends to supply info &
· aka Loss limited to person when he knows it will be relied on by a 3P !!!
· Through reliance upon, intends info to influence or knows recipient so intends or in a substantially different !!!
·    - Majority: BROAD (Fischer): Only requires foreseeability, not knowledge !!!
· Seller (negligent misrepresentation) ( Buyer ( 3P (see 7/3)

· Accountant (negligent misrepresentation) ( Client ( 3P Client relies & is damaged. Duty of accountant is clear
Competitive Torts

General Rule: Competition in & of itself isn’t tortuous
Competition: A business-driven motive

Goal: Prevent unfair competition
3 Categories

Independently Tortious Acts

· Acts that are actionable w/out regard to whether they incurred in the context of competition


EX: Battery & Fraud

Improper Acts 

- Acts that aren’t tortious alone, but might be considered improper when committed as part of competition


- EX: Sales below cost & refusal to deal
Otherwise proper acts that have an unacceptable motive


- Motive is rarely enough

- EX: Setting up a competing business solely to cause harm to another’s business (not to profit)

- EX: Try to drive competitor out of business ( In & of itself not improper motive (value competition bw business’s)

Intentional Interference w/ Contractual Relations

· Elements
· Knows K exists & !!!












Knows intentionally interferes inducing results
· Intentionally & improperly & !!!
· Interferes w/ performance & !!!
· Some Cts hold it must be breach of K

· Some Cts hold it must make K impossible

· By inducing or causing a party not to perform & !!!
· Results in pecuniary loss from failure to perform (causation & DAS) !!!
· Factors: Improper conduct (apply to all competition / interference torts) 

Don’t need to memorize for exam
 
· Nature of conduct 















· Motive

· Interests of that conduct interferes

· Interest sought to be advanced by actor

· Social interests to protect actors freedom & contractual interests of the other

· Proximity or remoteness of actors conduct to the interference

· Relations bw parties
· 
- Improper means
· Fraud !!!
· Physical violence !!!
· Wrongful prosecution !!!
· Unlawful conduct !!!
· Economic pressure !!!












EX: Selling items way below cost, sometimes
· Unethical conduct !!!
· Some cts say it must be unlawful in-and-of itself
· Common in: Interference w/ business expectations
Interference w/ Business Expectations

Interference w/ K 
· Museum Boutique Elements (NY)
· Valid K exists bw π & 3P
· Knows K exists
· ∆ intentionally induces 3P to breach K or render performance impossible
· DAS π
Interference w/ Prospective Relationships

· Wal-Mart v. Sturges Elements









Same elements as above but NOT existence of a K
· Intentionally & improperly !!!








 
· Interferes w/ another’s prospective Kual relationship !!!
· By inducing or preventing a 3P to not enter or continue it !!!
· Resulting in pecuniary loss from failure to enter K (causation & DAS) !!!
· TX: Improper conduct Independently tortious or violates state law (wrongful)
· Don’t have to prove underlying independent tort… just that conduct actionable under a recognized tort
· General
· Some states make this harder to prove bc not usually a K in place

- Cts split bw whether breach, impossibility, or lessoning their enjoyment is at issue !!!
False Advertising

Definition: 
Rule:

Policy: Bar creation or exploitation of misconception
Historical: Passing off involved a ∆

§43(a) Lanham Act (provides a Fed COA) !!!

- Any person who uses in commerce, any word, term, name, symbol, or device or false or misleading representation of fact that



- Is likely to confuse or cause mistake or to deceive (deception) or
- Commercial ad misrepresents nature, characteristics, qualities, or origin of goods, services, or commercial activities (FA)
- Deception (aka false advertising) - ∆ lying to consumers about characteristics or quality of its own product
- Disparagement - ∆ lying to consumers about characteristics or quality of another’s product

· Literally false statement ( π doesn’t need to show an effect on customers !!!
· Merely Deceptive statement (not literally false) ( π must show the statement: !!!
· Has a tendency to deceive the customer & !!!
· Likely to influence the purchasing decision !!!
· EX: Tums commercial plays on public fear of aluminum
Misappropriation

General Misappropriation
· ∆ diverts to itself the profitable benefits created by another’s efforts, thereby depriving π of the fruits of its effort !!!
· But, this description of the tort can’t be taken seriously. Would make competition impossible

Misappropriation of Trade Secrets
· Info, including a formula, pattern, compilation, program, device, method, technique, or process, that:
· Derives independent economic value, actual potential, from not being generally known to & not being readily ascertainable by proper means by..  (this def is eligible subject matter below) 7/5

· Misappropriations means

· Acquisition of a trade secret of another by person who knows/has reason to know the trade secret was acquired by improper means or
· Disclosure or use of a trade secret of another w/out express or implied consent by a person

· 7/5

· CL Sources: RST & RST of Unfair Competition
· 2-Step Analysis

· Does π have a protectable trade secret? !!!
· Did π take reasonable efforts to protect it?

· Has ∆ misappropriated π’s trade secret? !!!
· Eligible Subject Matter !!!











not responsible for all this extra stuff

· Definition: Info used in business that !!!
· Has commercial value from the fact of its secrecy & !!!
· Is the subject of reasonable efforts to maintain its secrecy !!!
· Secrecy

· No precise standard – efforts to maintain secrecy must be reasonable

· Balance costs of effort vs. benefit

· EX: Locked doors, alarms, guards

· Negation of Secrecy
· Knowledge readily obtainable from inspection of commercially available product ( Not secret (reverse engineering)

· Info found in publicly available journals, books, etc ( Not secret

· Improper Acquisition
!!!
· Illegal Acts or !!!
· Other activities that are calculated attempts to overcome reasonable efforts to maintain secrecy (even though they’re not illegal !!!






EX: Illegal Acts: Wiretapping, bribery, fraud, theft of personal property

· Breach of Confidential Relationships

· Express promise of confidentiality

· EE’s prospective buyers, visitors

· Implied duty of confidence – relationship of the parties

CL Right of Publicity 
Definition: Protects ability of the famous to enjoy & control the benefits of their fame !!!
- Exclusive right to license the use of their names & faces !!!
- Some jsd’s regard this as a property right that survives the death of the celebrity !!!
- Closely related to appropriation

· Wendy Elements

· Use π’s identity

· Appropriation of π’s name or likeness to ∆’s advantage commercially or otherwise

· Lack of consent

· Resulting Injury

Right of Publicity vs. Appropriation

Right of Publicity: Property right


Appropriation: Privacy tort, doesn’t deal w/ property right


General: Very similar, best to sue for both
Winter v. DC Comics
Right of Publicity vs. Right of Free Speech

· States right to protect the reputation of citizens vs. rights of speech & media

· Right to publicize their likeness vs. right of others to use their names in free speech

· Keyword: Transformative

· If sufficiently transformative ( 1st Amendment trumps it (changed enough to be free expression)
· If not sufficiently transformative ( 
· EX: Does a comic book character prevent a musician from selling posters? No. Not sufficiently transformative

· Comic books were entitled to 1st Amendment protection. Very transformative

Preliminary Injunction

Definition: Pre-trial injunction

Requirements

· Reasonable likelihood of success on the merits &
· Irreparable harm w/out injunction relief &
· Balance of equities favors relief &
· Public interest favors relief

TEST TIPS & PRoblems
· Classroom Tips

· Random recitation, fact-heavy, know case nuances (elements, definitions, tests) for discussion very well
· General Exam Information
· MC Only, 2+ mins a question, max 90

· Will post MC questions from torts I midterm to show form of question

· Prima Facie Case ( just if elements satisfied

· Liability ( Must consider defenses

· Not expected to know RST #’s
· Not going to directly examine us about the history. Just important to know the background to understand todays law
· *Use term “expectable” rather than “foreseeable”
· If it talks about alternate ways of doing it safer ( Design defect

· If he says Strict products liability – means Strict liability in tort for products liability
·  Everything on the exam outline will be touched on
· Langdell
· Andrew Walton, Sat 12-1 in room 517, Andrew.walton@stcl.edu 
Vicarious Liability

Respondeat Superior (Pg 537)
· Least qualified applicant hired as truck driver & doesn’t receive safety training. Accident occurs.

· Direct liability against EE? Yes. Knew he didn’t know how to drive truck, drove, hit accelerator, not brake

· EE or Independent Contractor? EE. Performing services. Controlled by EMR.

· VL against EMR? (W/in the scope of employment? Benefit to EMR?) Yes. Driving truck for their business.

Intentional Torts (Pg 561)
· 1) Battery of patron, possible assault of patron (all intentional torts)

· How to argue he was w/in scope of employment/RS? 
· Activity test. Activity he performed (kicking patron out of bar) was what he was assigned to be doing. He was supposed to remove gun from patrons, which explains why he has it. Benefit to bar to remove annoying customer. Dual Purpose Theory ( He also had a personal interest to remove the patron who he saw flirting w/ his gf. 

· However, he was outside scope of employment (answer)
· Under the motive test, his purpose was too little actuated to benefit the EMR. Motivated by anger at the customer. 

· 2) Issue: Playing w/ staple-gun 

· How to argue acting w/in Scope of Employment: Like a detour. Minor deviation. 

· How to argue acting outside scope of employment: Company frowns upon dangerous staple-gun play. EMR Motive to have them seal boxes, not play w staple guns

· Answer: Fact question. No right or wrong answer. Use Horseplay analysis

#1 pg 571 Independent Contractors

1) Establish Direct Liability against Fillepe

· Patron has claim for battery & assault (via transferred intent- intent to cause harm to Marvin transferred to patron)

2) Establish VL against the restaurant 

· Is Filleppe an EE or an independent contractor?
· EE: exclusive control over the kitchen & rules

· Was Filleppe w/in the scope of employment?
· Intentional torts ( Look to purpose of act
· Throwing knife at the guy doesn’t have a benefit to the restaurant

· Throwing knife was unexpectable

· It is too little actuated by a purpose to serve the EMR

· It is beyond what the EE authorized

· Other side:
· Could argue negligent hiring. EMR knew he was eccentric, which could include an anger issue

· Restaurant wants presentations to be the work of the world-famous cook- supports Filleppe’s mgmt

· IC: Restaurant owned the tools

· Rule: Principal not liable for tortious conduct of an independent contractor

· Do any of the exceptions apply?

· Can there be a negligent hiring claim? Unlikely 
· Punitive DAS (Pg 566)
Strict Liability

Animals Pg 584
π stung by bees kept by beekeeper

· Argument for Domesticated: RST 2 By custom devoted to service of mankind (honey)

· Argument for Wild Animal

· RST 3rd leaves it open as to what they are

A.

· too far down the chain. It was not the proximate cause of her dropping the plate. No foreseeable ( No liability

· Emotional Distress: Limitations on Negligent Infliction of Emotional Distress also limit strict liability (not on exam)

Comparative Fault - π fails to exercise reasonable care to avoid unreasonable risk of harm

· Reduced DAS 

· In most jsd’s that adopt comparative fault ( Applies in SL

· Majority: Allow the jury to handle & decide if the award should be reduced

· Vs. Contributory Negligence, which is a complete bar to negligence claim

· Tremendously minority rule

· Was traditional common-law rule

· If ∆ can show π was even a tiny bit at fault ( Complete defense to SL

Abnormally Dangerous Activities Pg 598
· §520 factors. It’s an abnormally dangerous activity near subdivision. May not be abnormally dangerous if it was farther out in the boonies

· §520 factors. Common, not abnormally dangerous

· Not abnormally dangerous

· Harm could have been prevented ( Use negligence bc there’s an ability to eliminate the risk by using reasonable care. (use this in spite of the high degree of harm & the high likelihood the harm would be great.

· §519(2) Strict liability only applies to risks that make activity abnormally dangerous. (causation’s the issue)
Products Liability
Negligence Pg 637
· When direct evidence of negligence lacking ( Look to res ipsa loquitor 

· Parallel to abnormally dangerous activities when evidence destroyed

· 3 types of Defects: Manufacturing defect, Design defect (argue a reasonably prudent designer wouldn’t put wooden wheels on a car intended to drive 50 mph), Warnings defect  
Design Defects
Note 3 pg. 662

· State of the Art problem - Know this arg !!!
· Lots of people call this a defense but really is not cause just defeats part of Ps prima facie case

Hernandez v. Tokai Corp.

· Issue: Under the TX Products Liability Act of 1993, can the legal representative of a minor child injured from product misuse by another minor child maintain a defective-design products liability claim against the product's manufacturer when it was intended to be used only by adults, the risk that children might misuse the product was obvious to the manufacturer & intended users, & a safer alternative design available?

· Butane lighter w/ no child safety case

· Court has to apply state law & that is why 5th circuit certifies it to Texas Supreme court

· Certified Question: Under the Texas Products Liability Act of 1933, can the legal representative of a minor child injured as a result of the misuse of a product by another minor child maintain a defective-design products liability claim against the product's manufacturer where the product was intended to be used only by adults, the risk that children might misuse the product was obvious to the product's manufacturer & to its intended users, & a safer alternative design was available?

· Π must show there was a safer alternative design (req’d), NOT a factor like under the risk-benefit analysis (Barker)
· How do we know what a safer alternative design is (at least in TX under this case)

· Sec. b defines - means a product design other than the one actually used that in reasonable probability:

· Would have prevented……SEE SLIDES (THIS IS THE RST 3 RULE Majority & TX Rule)

· Misuse alone is NOT a bar to liability*so is factor

· Risk of injury obvious is not bar to liability*so is factor

· What about that product was intended to be used only by adults?

· Court says use common law risk-utility test & balance the risks & have consumer choice here; Risks that lighter will come into childs hands and?????

Problem 3 

· Consumer Choice comes into play here - people have right to decide which safety benefits/dangers they want to assume

Problem 4

· No, must be technologically & economically feasible at that time

Warnings Defect
Pg 678

· 1) Does a manufacturer have to warn of obvious dangers, like sharp knives? No need to warn about obvious things. But easy to add just to be cautious

· 2) Should seller of peanut butter have to put a warning on it? Obvious from name, common allergy, user should be aware

· What about hamburgers w/ peanuts? Yes, bc not obvious

pg 682

1) Spray paint says “flammable” but it’s explosive & hurts kid?

4) McDonald’s coffee to hot. Type of defect?
· Type of Defect? 
· Design defect? McDonald’s intended it to be hot to last longer

· Warnings defect? Not obvious it’s 180 degrees

· Safer Alternative Design? Yes, could serve coffee at lower temperature, like Starbucks would serve

Manufacturing Defect Pg 659
· May sue manufacturer b/c he’s responsible for whole thing even if incorporated component parts from other manufacturers

· π can sue the component part manufacturer successfully if they can prove part defective when sold to the manufacturer

· π can choose & sue any combo of ∆’s & each in chain can be strictly liable if product was in defective condition at the time of sale BUT don’t HAVE to sue a certain one

· Caveat

· RST §402a - The institute expresses no (look at slide)

· RST 3 §5 does express opinion !!!
· If part not defective but the manufacturer installed it defectively ( Component part manufacturer not liable  !!!
· If component mftg worked w/ product mftg in integrating design ( Component part manufacturer can be held liable (Modern Majority View) !!!
· NOTE DIFFERENCE B/W THE TWO HERE (look at slides)

 

pg 689

a) Allergic reaction to hair dye from salon

· Strict Liability? Yes, engaged in business of selling dye (even though salon provides service)

b) Auto shop sells defective oil filter that damages car?

· Primarily seller ( Strictly liable, engaged in business of selling parts (even though they provide a service)
· Buyer has choice of which product
c) Surgeon strictly liable for defective breast implants? 

· Lower standard. More complex product –Dr. should chose. AMA lobbies, so will get better protection
· Patient doesn’t have choice in product
Nuisance

Private Nuisance pg 608

Problem #1: Nursing Home vs. Day Care

· Substantial & Unreasonable Invasion of another person’s land? 
· Unreasonable?
· State the Rule: R2T§826 – Intentional invasion of another’s interest in the use & enjoyment of land is UNREASONABLE if gravity of harm outweighs utility of actor’s conduct
· Was it unreasonable? (RST §827 Gravity of Harm 

SCEBS- Southern chicks eat big sandwiches
· Extent of harm

· Character of harm

· Social value of type of use/enjoyment invaded





EX: Hospital = high social value

· Suitability of the use or enjoyment invaded to character of locality
· Burden on person harmed of avoiding harm
Answer: We are not unmindful of the fact that the nursery was offensive & annoying to appellees. This isn’t the test. Obviously the appellees are simply allergic to children & the noises they make. The test is the effect of the condition complained on ordinary persons w/ a reasonable disposition in ordinary health & possessing the average & normal sensibilities.

Note: Look to liability, not the extent of DAS
Defamation

In-Class Problem

Professor Field flunked out of law school 3x before receiving his degree. Yesterday, he told a kind old lady that he would help her cross the street, but then he hit her on the head w/ a casebook & stole her purse.

· Is this defamatory? Yes. Exposes π to hatred, contempt & ridicule. Impairs his reputation for morality & integrity.  Causes π to be avoided 

· Is it of & concerning π? Yes, context shows who it is

· What if it just said “my torts professor? Might not be enough. Could have had +1 torts professor

· What if it said “torts professors”? Not defamatory. Too large a group that it doesn’t identify π

Problem 3 (Pg 712) | Woman claims someone in the room stole her purse
· Would it matter if the allegations were in a foreign language & no one understood it? No slander. 3P must understand it. 

· What if it was German & all the Swiss in the room understood it?
· If the latter constitutes defamation, which of the 20-25 men were defamed?
In-Class Problem from the RST 2

A Lithuanian engages in a violent quarrel w/ B in the streets in the foreign section of Chicago….(6/19) 

· Is there a publication? No

In-Class Problem re: Intent

A & B engage in a fight on the street w/ lots of pedestrians. During the fight, A loudly accuses B of larceny, & it was overhead by others.

· Was there intent? Yes. They know to a substantial certainty that someone would hear it

In-Class Problems re: Publication of a Defamatory Matter
A cartoonist was working at his desk in an office building, represents B a member of the editorial staff. In a ludicrous attitude, A leaves the cartoon on his desk, where it can easily be seen by others. Someone sees it.

· Is there publication? Yes
A writes a letter to be containing defamatory statements about C. He puts it in his desk & locks it but a thief breaks into the desk and reads it.

· Is there publication? No. Doesn’t meet the fault level of negligence or greater

A writes a defamatory letter to B & sends it to him through the mail in a sealed envelope….(6/19)


- Is there publication? Yes. Has reason to know & a reasonable person would know that
Problem 1 pg 130 | Defamation
You represent a mayor who had extramarital affairs.


Will you have to satisfy the actual malice standard? Yes. He’s a public official.


If you can’t, what advice would you give him? Explain what actual malice is & why he doesn’t have a case. He can hold a press conference to rebut the allegations.


Is the fact that the mayor is corrupt a matter of public concern? Yes


What about the extra-marital affair? May show how seriously he takes things, on the other hand it’s part of his private life


w/ respect to the affairs, is he considered a private or public official? Since he’s a public official, he thrust himself into the public eye & it goes to his political character 

Problem 1, pg 740 | Defamation
Johnny Carson sued bc of an article that claimed he was moving to be closer to his mistress who broke up his marriage

Is his wife a public figure just bc she was married to him? No. Depends on who she is & the context. Test: “whether she thrust herself into the vortex of public controversy.”  Usually you have to put yourself out into the limelight to be a public figure.


If she were a public figure, would she have to show actual malice? Yes.

Problem 5 pg 766 | Privacy: Intrusion
School committee member researches new teacher, but doesn’t tell anyone what she found.


How could it be an intrusion? 
· Intentional intrusion ( Yes. Doesn’t need to be physical

· On the solitude or seclusion of another
· Π had actual expectation of seclusion or solitude &
· Objectively reasonable expectation of seclusion or solitude
· Highly offensive to a reasonable person

· Degree of intrusion ( High
· Context, conduct, circs

· Intruder’s motives / objectives ( Good motive, kept it to herself but checked to protect the kids
· Setting into which intruder intrudes 
· Expectations of those whose privacy is invaded
· Other reasons? Injury to reputation DAS
· Why wouldn’t it be an intrusion? Committee can consider known info about their private lives. Easy to look up on online databases
· The answer: Close call. Just bc its publicly available, doesn’t mean that there’s no expectation of privacy. Info re his marriage & divorce can be reasonably assumed to be discovered. Info re his psychiatric counseling many years ago might pose a higher basis to show intrusion, since π had a reasonable expectation that those records would be kept private.
· Problem 2 pg 779
· Online public records system spokeo collects info from the web, is this a publication of private facts?
· The key issue is whether it is a publication, since the service gathers info already available on the web

· Concern: Info isn’t always accurate, users may not access for a legit purpose

· Precedent: Case re freedom of info act. If users request info from the gov’t it must provide it. Request was for an FBI rap sheet ( Ct said there was an invasion of privacy
Problem pg 836

·  Buyer gets computer pictured in a clean room, off, sold as-is. Arrives, is dirty, & has no software or hardware.

· Could argue concealment. Should have taken picture in shed vs location isn’t material to the goods. 
Must prove special DAS…


..


..


..


..


 to get General DAS
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