TORTS I

by CORBIN BP DODGE
Grade A-

Fall 2010
Professor Shelby Moore

South Texas College of Law
2Intentional Torts

STRICT LIABILTY
2
INTENT
2
TRANSFERRED INTENT

3
BATTERY
3
ASSAULT
3
FALSE IMPRISONMENT
4
INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS
5
TRESPASS TO LAND
6
TRESPASS TO CHATTELS
6
CONVERSION
7
RECOVERY FROM INTENTIONAL TORTS
8
PRIVILEGES
9
CONSENT
9
SELF DEFENSE
9
DEFENSE OF OTHERS
10
DEFENSE OF PROPERTY
10
RECOVERY OF PROPERTY
10
NECESSITY
11
AUTHORITY OF LAW
12
DISCIPLINE
12
JUSTIFICATION
13
NEGLIGENCE
14
DUTY
14
BREACH
18
EVIDENCE
19
CAUSATION-IN-FACT
20
CONCURRENT CAUSES
20
NOTES
24
DAMAGES
25
Nominal Damages
25
Compensatory Damages
25
Punitive Damages
25
EXAM TIPS
26


Intentional Torts 
7 Intentional Torts: FIT TABC                        Transferrable Torts: FITBAT
STRICT LIABILTY

One is liable for damages to another if they cause the damage


Public Policy



1) Protects right to property



2) Protects right to bodily integrity


Abnormally Dangerous Activities (EX: Blasting)



Competing Public Policies
      


1) Right to have land free from damage or injury vs. 




2) Right to adapt your land to a contemplated use



General






- The point is not your right to improve property, the point is you’re liable during abnormally dangerous activity




- If your activity is a lawful activity, but one where you expect damage, there’s no need to prove negligence bc it falls under strict liability due to the nature of the act




- If it will, may, or is likely to cause damage, you will have to pay



Exceptions



- Lawful intention using Ordinary Care




- Unavoidable accidents
INTENT
The voluntary desire to bring about a result, and the belief that the result is substantially certain to occur

Types of Intent

1) General Intent - Setting in motion a chain of events knowing with substantial certainty that the outcome is likely to occur.


2) Specific Intent - Acting with purpose or design to do a given act (sometimes person may not accomplish that goal)


3 Concepts


1) Motive





Elements (don't need to prove intent (hatred, jealousy=not relevant)





1) Goals 





2) Desires





3) Emotions



2) Intent



3) Act


5 Main Rules



1) Good Faith Mistake - Good Faith & mistake do not negate intent



2) Accident - Unavoidable actions beyond your control "an occurrence where one did not act intentionally" (she put?)




Public Policy




- Accidents can occur, do occur, & we need to give some absolution to the defendant.



3) Rule of Children: 5+ does not negate intent



4) Rule of Intoxication - Voluntary Intoxication does not negate intent



5) Rule of Mental Illness - Mental Illness does not negate intent



Public Policy
        


1) If you are in charge of someone, you must be more watchful for their person and their property.

       



2) You cannot harm another person and burden them with their loss while you continue your wealth.

 

         

3) Courts do not want to decide whether a person is insane




Intent: May have general intent if insane, but not necessarily specific intent




Minority Rule: If one is institutionalized, mentally disabled, & attacks another person.  If the person who has control over them is attacked, the patient is not liable. They knew there could be potential attacks & should not accept compensation.


Volitional Acts - Acts must be voluntary for one to be liable (foreseeability is key)


Non-volitional Acts - Behavior that is not voluntary and is not in one's control does not result in liability 


Recklessness - One meant to do it but doesn't care about the outcome

    
Ordinary Care - The kind and degree of care that a cautious man would use (EX as needed in an emergency) 



3 situations where π can’t recover



1) If π & ∆ did not exercise ordinary care




2) If π & ∆ did exercise ordinary care




3) If ∆ exercised ordinary care, but P did not



Ordinary vs. Extraordinary care
           

1) If no duty to act: must use EXTRAORDINARY CARE

            

2) If duty to act: must use ORDINARY CARE

|SPECIFIC INTENT--------------------[GENERAL INTENT]------------------------NEGLIGENCE|

TRANSFERRED INTENT
         * FITBAT ONLY*    * DO NOT PUT CONVERSION!*

The intent for one tort may be transferred to another tort if committed by the same action

Public Policy 



1) Deter antisocial behavior 



2) Bring disputes to court 



3) Take responsibility for actions


4 Circumstances



1) Intent to commit one tort, commit another



2) Intent to commit one tort, commit that tort + another



3) Intent to harm one person, harm another



4) Intent to harm one person, harm another + another tort vs. another person


 Applies



- Tort to Tort or 


- Person to Person

BATTERY

The intentional, unlawful, harmful or offensive, touching of another, directly or indirectly, without justification or excuse


Public Policy



1) Protects bodily integrity !!!


2) Personal dignity

Requirements



1) Committed the act intentionally



2) Know or realize that his act will bring about a harmful touching or injurious contact

Rules


1) Touch must be harmful or offensive



2) Contact may be satisfied by agency theory



3) Children's Privilege - Children may not be liable if the touching is characteristic of children's activities & play

Touch - Accomplished by touching something so intimately connected to the person so as to be deemed part of that person.  It may be done through an agent, through oneself, or something one is holding, an extension of oneself

Agency Theory - Contact may be satisfied by touching items connected to the person or victim
  

- ONLY argue one of the elements (harmful OR offensive)  No pts if you argue both !!!
     

- If person has known sensitivity, and you still act with intent ( Battery

     

- Injury not req’d



- Awareness not req’d

     

- The mere touching of another in anger is battery. Typically you don’t have to prove angry, rude, or insolent manner. Your motive for doing what you do is typically impermissible
     

- Touching others is often a result of "this busy world"

 

- NEGATED WHEN: Future threats, conditional threats, mere words
ASSAULT
Intentional, unlawful, placing of another in apprehension of imminent bodily contact with the apparent ability to carry it out


Requirements



1) Awareness



2) Immediate Imminence


Public Policy: Mental Integrity !!!

General: Voluntary act, no contact req’d

NEGATED WHEN



Main 3



1) Future threats




2) Conditional Threats (unless under unlawful condition or duress "$ or your life")




3) Words



General
  


- Reasonable person of average sensitivity would not have thought contact would be harmful or offensive

  


- Leering and puckering is not assault (there must be a step toward)




- Mere apprehension is not enough

Harmful - Something that hurts somebody

Offensive - Something that offends somebody from the eyes of an objective, reasonable person

Apprehension vs. Fear


Apprehension - Requires awareness of imminent bodily contact with the intention to carry it out "Seizing of the Mind"


Fear - DO NOT put in the definition (not req’d) !!!



- If legitimate fear is shown ( Adds to the amount of DAS

FALSE IMPRISONMENT
Intentional, unlawful, restraint of another, through force or threat of force, which constrains another to a bounded area 
where one is aware or harmed by it (w/out justification or excuse)


Public Policy 


1) Your dignity is important !!!


2) Your freedom to move about is important !!!

Requirements 



1) Restraint of an individual against their will 



2) Unlawfulness of such restraint


Rules



1) π must be unaware of any and all reasonable existing escapes



2) π must indicate desire to leave


Majority Rule: FI if you are confined or harmed


Minority Rule: Awareness only



Scope: A country is too vast for FI



Duty: May occur if one has the duty to do so, but does not provide the means of leaving



Escape



- If there's a means of escape and I am unaware of that, still FI




- If there's a means of escape and that means of escape is dangerous, still FI




- If there's a means of escape, and you are confined safely, but there is dangerous way out: if you take the dangerous means of escape, the D is not liable for FI and is not liable for FI or the injury. !!!


Duress - You feel compelled & they put pressure on you that you feel you cannot leave            




Rules




1) Restraint needn't be physical





2) Keeping valuable property-->Duress 

[Duress]-----------------------------[Moral Persuasion]



NEGATED WHEN




- No awareness (what if harmed?)




- Fear of losing one's job is not sufficient to constitute involuntary behavior




- Future threats




- Voluntarily detained



Actual Confinement



1) Actual physical bearing




2) Overpowering force or actual physical force 




3) Submission to a threat to apply physical force




4) Submission under duress of physical force (EX "if you don't come, I'll kill your family")



Moral Persuasion - When one willfully stays for confrontation/questioning of their own volition (No FI)


- 



Internal Force - One remains under one's own rule (Moral Persuasion?)




External Force - Present if no moral persuasion 

SUB-TORT of FI: FALSE ARREST - When one is taken into custody by a person who claims, but does not have, the proper legal authority to do so


Public Policy 


1) Protects personal dignity 



2) Protects individual freedom 



3) Protects liberty to  move about 



4) Protects independence & autonomy


NEGATED WHEN



1) Conviction: regardless of unreasonableness of the arrest



2) Probable cause

  

3) Officer requests citizens help (unless citizen knows arrest is unlawful)


Habeas Corpus - A writ requiring a person under arrest to be brought before a judge or Ct, especially to secure their release, unless lawful grounds are shown for their detention


INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS
Intentional or reckless act, amounting to extreme & outrageous conduct, 
that causes another person to suffer severe emotional distress, absent privilege

Public Policy



1) Want people to develop thicker skin



2) There is social utility into turning every outburst into a tort



3) People should be able to blow off steam



4) Protects your psyche (She says go to text)

   
Requirements

  
    
1) Intentional or reckless 

  
    
2) Conduct must be extreme and outrageous

  
    
3) Causes another to suffer

  
    
4) Severe ED

  
    
5) Absent privilege

 
Rule of Law
  

1) If one, by extreme, outrageous & reckless conduct, causes another to suffer from severe ED, then one liable for the distress that occurs

  

2) Parasitic Tort


General Rules


1) Must be intentional or reckless (A high degree of disregard)



2) Outrageousness exceeding all bounds tolerated by decent society



3) Liable if conduct is not extreme & outrageous, if engaged to exploit a known sensitivity



4) Common-Carrier Rule - Businesses which provide goods &/or services to the public are held to a higher standard of care & charged w/ greater responsibility for regarding the protection of the rights of patrons


5) Parasitic Tort - Where IIED is accompanied by another tort, such as AB, the actor is liable for any distress suffered, whether major or minor


Objective Test for IIED


1) Would the person of ordinary sensibility have suffered severe emotional distress?



2) Absent special knowledge or notice*


Subjective Test  - Known sensibility ( Exploit it  ( IIED



- Mere word = mere distress is not enough for IIED



- High disregard



- To determine IIED the act must have been committed for the purpose of causing ED, or with 'substantial certainty.



- Intense mental harm interferes w/ physical well-being ( Liable for both ED & physical harm, even if not intended


Texas Rule - Must suffer a physical effect


Corpse Mishandling - Classic cases of ED


Severe ED - ED so severe no reasonable person can be expected to endure it.


Extreme and Outrageous - Conduct that exceeds all bounds tolerated by society and is calculated to cause severe ED

Requirements for 3rd Party Recovery

   

1) Close relative of the primary victim 

   

2) Present at the scene when the outrageous conduct took place

   

3) Prove ∆ knew 3rd party was there

   

4) Show ∆ acted with the intent to cause severe ED

  


a) Specific Intent 

  


b) General Intent

TRESPASS TO LAND
Any unauthorized & unlawful entry onto the property of another is a trespass or

Langdell: Any intentional, and therefore unlawful, entry upon land in possession of another


Public Policy: Protects ownership or possessory rights


Rules


1) Going on someone's land when you shouldn't



2) Continuing Trespass - ongoing violation of another's rights




- Everyday constitutes a separate cause of action




- Going beyond 





1) Permission 





2) Purpose (EX: Allowed to sell Avon, then jumps in pool)





3) Scope



3) Mistake of Fact & Good Faith do not negate intent



4) Agency Theory applies



5) Limits to the Sky & Depth



- A certain amount of the air above one's property is protected !!!, but not indefinite




- Airspace Protected just like soil (inviolable space)




- Not entitled to protection of airspace used for commerce, only trespass in useable airspace

    


- EX: 20 miles under, 30 miles above is not reasonable ground


Damages


Compensatory Damages - If there are no actual damages, π will only be awarded nominal damages  



Punitive Damages - May be awarded even w/ no compensatory


Negligent v. Intentional Trespass

    

- Negligent requires proof of damages

    

- Trespass is intentional even if it is with the honest belief that is is ones own

Trespass to Land vs. Trespass to Chattel


- No injury needed                         


- Must have damages


General


- If trespass is deliberate and aggravated, ED damages may be awarded in the absence of injury



- Generally must be physical (EX: Jumping fence)



- Occurs when a structure is left after the landowner has terminated consent



- Nuisance - Needs physical damage but does not require invasion & social utility (Prof: Where is the rule?)



- Ejectment - "If ∆ is in possession of land, not just temporarily on it, a civil action to recover possession & title of land"




- before prescriptive element comes up ???


- License - The permission to do & act on someone's property and without that permission the act would be unlawful



- Trespass quare clausum fregit - Remedy to recover DAS if ∆ unlawfully & wrongfully trespassed upon π’a real estate
     


1) Must be brought by tenant in possession bc injury to his possession. Remainder-man or reversioner ( No Action




2) One who has a mere incorporeal right ( No Action

TRESPASS TO CHATTELS
One who without consensual or other privilege to do so, uses or otherwise intentionally inter-meddles with a chattel 
which is in possession of another


Requirements (Req’s 1 of 3)


A) The Chattel is impaired condition, quality, or value or


B) The possessor is deprived of the use of the chattel for a substantial time or



C) Bodily harm is thereby caused to the possessor, or harm is caused to some person or thing in which the possessor has a legally protected interest


Rule



1) Innocent mistake not excuse for intent



2) Harmless intermeddling or annoyance not enough



3) Can use reasonable force to recover chattel


General



- Occurs when the value or condition of the chattel is intentionally impaired



- Recovery may be made for trespass that harms something where the possessor has a legally protected interest



- Requires damages



- Skirmish ( No felony bc consensual.  There may be a an action for 'trespass' bc there was direct harm

	CONVERSION
	TRESSPASS TO CHATTELS

	- Nominal Damage
- Complete Destruction (No)

- Greater
	- No actual damage

- Complete Destruction (No)

- Lessor


CONVERSION
An intentional exercise of dominion or control over a chattel which so seriously interferes with the right of another to control it that the actor may justly be required to pay the other the full value of the chattel

Public Policy: One can't deny another's right to his or her property without paying for it 

Requirements


1) Complete interference with chattel of another



2) Deprives them of possessory rights


Ways to accomplish Conversion



1) D amaging



2) R eceiving



3) A cquiring



4) M isdelivering   


   

5) D isposing

   

6) R efusing to Surrender



7) U sing


Applies to



1) Physical Property



2) Documents in which title is merged (EX: Check)



3) Conveys value of chattel (EX: Promissory Note)



4) Other 




1) Literary Property




2) Scientific Intervention




3) Secret Plans


Doesn't apply


1) Intangible assets



2) Intellectual Property



3) Real Property




- If something is affixed to land (Trespasser to Land only




- Once severed, deposited elsewhere ( becomes chattel


Views


Majority: Liability. A person becomes a converter as soon as they innocently take possession of converted property



Minority: No Liability




- If converter is innocent, but they give chattel back & 




- Victim must take chattel back if 1) no harm to property 2) good faith mistake



- Must demand return



- Refusal to return results in both:




1) Conversion &




2) Action for refusing return


Damages - Assessed upon return of the chattel



Majority: Compensatory Damages= value of property at time of conversion




- Difference between market value & value in returned condition




- EX: TRESPASSER TO CHATTEL: 30K - 8K= 22K.  Recover only 8K, not full 




- EX: CONVERSION: 30K - 28= 20K DAS



Nominal Damages: If no value 



Punitive damages



- Only if malicious




- May be lessoned if converter returns the goods and owner accepts (if in same condition)




- If P does not accept, may insist on full value

Good Faith Purchasers - ∆ intends to affect the chattel in a manner inconsistent w/ π's right of control, good faith & mistake don’t prevent liability






Public Policy: Purchasers act at their own peril

NEGATED WHEN


- Sentimental Item (unless malicious)



- $ or checks (different than above ???)



- If good faith purchaser has obtained title but it was fraudulent


- Body Parts


General
      

- Looking for complete deprivation 




- When an innocent party deals with or negotiates w/ goods, they become a convertor bc they’re a more active participant



- EX: "you substantially interfered with my right to possess it"


- Conversion: Took her car for joyride & scratched it


- Trespass to Chattel: If just scratched

Rules of Commercial Convenience (RCC) - Permits someone to receive goods in good faith w/out inquiring about title 


- EX: Parking Garage

- EX: A-Owner ; B-Taker ; C - Innocently deals w/the goods


- B Steals, A takes delivery and sends to C.   B is only one guilty of conversion



- B gives to C, an employee of D. C takes & ships goods to D.  C is the conduit and is protected by RCC
Theft vs. Fraud

Theft - No intent to part with title


Fraud - Intent to depart w/ title as circumstances were as you supposed them to be



- EX: A intends to sell car to Mike. B claims to be Mike& receives car & fake check.  Mike arrives, no car. 




- Protected if purchased under fraud. 




- Seller can rescind sale when they discover it is fraud (If there's a title)

Equity of Rescission - Only allowed if no 3rd party has been involved

RECOVERY FROM INTENTIONAL TORTS
Requirements to recover (Req’s 2 of 3)

1) Intentional action &
    
2) Based upon fault* or 

    
3) negligence*

        
    * If neither of these, it was accidental/unavoidable
 PRIVILEGES 
9 Privileges

    1) Consent

    2) Self-Defense

    3) Defense of Others

    4) Defense of Property

    5) Recovery of Property

    6) Necessity

    7) Authority of Law

    8) Discipline

    9) Justification

CONSENT

3 Types of Consent
    

1) Express - Conveyed, often orally or in writing. Must be knowingly & voluntarily given.



2) Implied - a person is unable to give consent due to emergency circumstances




Rules





1) There is a risk of serious bodily injury if treatment is delayed





2) Objective: A reasonable person would consent under circumstances





3) Subjective: Actor has no reason to believe the individual would refuse treatment under the circumstance



3) Apparent Express - Permission as dictated by circumstances surrounding the event 




- Reasonable standard applies




- Given in conscious state (EX: arm out for vaccination)


Rule



1) No consent: Silence/Unreasonable Demand



2) No consent: Fraud/Misrepresentation


Scope of Consent



1) Sports: Must stay w/in scope of rules



2) Medical Procedures: Unexpected event during surgery-->Implied consent for life & limb



3) Children: Cannot give



4) Must be urgent for invasion



5) Fraud or Mistake: No consent



6) Informed consent 

Informed Consent 


General




- Requires a physician or surgeon to disclose to the patient the risks of proposed medical or surgical treatment.




- If not, may be liable for injury




- Failure to Disclose Risk  ---> Negligence




- False claim of being physician ---> Battery



Battery v. Informed Consent




- Primary consideration in battery ( Whether patient knew & authorized a procedure




- Doesn’t require expert witness



Public Policy: Right to Bodily Integrity


Illegal Acts



Majority: Cannot consent


Minority: Can Consent: Tough luck for person who got hurt



Public Policy 




1) Acceptable to deny compensation to an intentional wrongdoer who may have committed a crime

                   
2) Deters illegal acts by denying recovery

                       
3) In pari delicto potior est conditio dendentis - In equal guilt, the position of D is stronger


Trespass abinitio - wrongful from the beginning (crazy man deemed as rationale, & hand not repaired)



- Each jsd is different



- EX: Aiding & Abetting Suicide: No consent

SELF DEFENSE

The privilege to use reasonable force to defend oneself against a threatened battery on the part of another


Rule


1) Limit to reasonable force that appears necessary



2) Castle doctrine - One does not have to retreat in one's own home


Retreat



Majority: Right to Stand ground



Minority: Must take safe way out

General

- Everyone is privileged 


- Must have reasonable belief & use reasonable force


- Must retreat if in the workplace

- 3rd Party Injury (no transferred intent)


- No liability, even if 3rd party dies, unless there was negligence. (3rd party deemed to be collateral)

NEGATED WHEN


- No threatened battery



- Battery is no longer imminent



- Once retreated, original aggressors can use self-defense



- Insults alone (unless accompanied by threat of violence)



- Force not justified/equal (EX: Fist vs. Gun)



- Wrongful Arrest: Claim FA (burden of proff diff. if police officer)


- Retaliation - Exercise of self-defense once the threat has terminated

DEFENSE OF OTHERS
Fight to defend a 3rd party


Requirements



1) Must use reasonable force for the circumstances



2) No reasonable mistake


2 Theories of Reasonable Mistake



1) Majority Stand in the Shoes of Theory - It’s the responsibility of the person, that they had right to self-defense


2) Minority Reasonableness Theory - Must act with reasonableness, even if you are mistaken

DEFENSE OF PROPERTY
The privilege of an owner to use reasonable force against an invader. (Not the rule Moore provided in class!!!)

Rules



1) Can’t use Deadly Force to protect one's property (unless safety threatened)



2) Owner of the property is prohibited from seriously injuring one who enters 



3) Can’t use indirectly, that which you cannot use directly in dangerous situation (EX: Spring Gun)



4) No mistake of fact


Deadly Force  



General




- "deadly force for deadly force"




- If invader attempts to enter home at night




- Defense allowed within immediate breaches of home (EX: house, yard)




- Limited to unlawful intrusions




- Not reasonable mistake to harm unless intruder mislead possessor to identity




- OK when prevention of a serious felony (burglary, kidnapping, murder, etc) (Some places Deadly Force OK)


Public Policy: Property is less important than life & limb



Test of Deadly Force



1) Is the person engaged in a felony? (EX: Burglary)




2) Is the person engaged in violence that is punishable by death?



Signs



Majority: Posted signs do not justify deadly force




Minority: May be modified if P gives clear notice of the danger  (EX barbed wire, verbal warning)


Ejectment - Can eject someone whose presence endangers you or others
     
 
- Right to use reasonable force if demand is made first



- Cannot eject someone into dangerous situation



- If they attack ( Reasonable force allowed (turns into self-defense)



- Unlawful if it puts π in unreasonable physical danger



- Peacefully in possession ( Must turn to law & not use force


NEGATED WHEN 



- Unless π's presence endangers safety 




- Communicable Disease: Exposes more people by making them leave





Public Policy: Public safety is more important than single household


Peaceful Invasions - You must ask them to leave first. If they don’t, reasonable force OK. Unless useless (EX: Mob w/ Guns)
RECOVERY OF PROPERTY
The owner dispossessed of chattel may use reasonable force immediately after dispossession


Requirements




1) Fresh pursuit of your property (Prompt discovery, prompt pursuit) (1 week too long)



2) Make a demand for return of your property (unless it is dangerous or useless) (she then said this is not a req)



3) Use reasonable force*




*If the wrongdoer fights back, you have the right to use any force necessary under the circumstances




so it could be... 1) prompt discovery 2) prompt pursuit 3) use reasonable force*


NEGATED WHEN: No fraud


Stolen Goods


- A person whose goods are stolen may retake them peacefully.  


- In attempting to recover their goods, they may call another to aid, & can use reasonable force to accomplish 


- When pursuing an innocent person, liable no matter how strong the belief.


Default on Payment



- Where one defaults on payment, the seller has right to retake the property.



- However since the seller voluntarily surrendered possession, they may not use force



- If they will not return it peacefully, it must go through the court.



- If you do you force, you are liable for the consequences (AB, FI, etc)



Caveat:  Under K Law, you have a right to retake the property w/out a breach of the peace


Shopkeeper's Privilege - Right to detain temporarily, near or in the store, a person you reasonably suspect of theft, for a reasonable time.



Shopkeeper may



1) Detain one reasonably suspected of shopkeeping




2) for a reasonable time



3) For reasonable investigation



4) On or near the premises/store


Public Policy



- Balances the right of the shopkeeper to detain you for shoplifting vs the public's right to freedom




- Shoplifter has taken away the store's right to purchase



Rule: The owner dispossessed of chattel may use reasonable force immediately after disposition.





1) Must be in fresh pursuit of the property &




2) Must make a demand for return of the property (unless dangerous or useless)



Can an installment K, allow the property to be taken by force?  




Majority Rule: No bc it  breach of the peace




Minority Rule: Yes



Ct uses determine whether reasonable grounds to detain



P ersonally Observed the Behavior




R unning Away




A larm sounded




R eliable Information you received?




I nformant tell you what he/she saw




V alue of item




P lace of detention




A mount of time you detained them




C ontent of a P's statement if one was made




T ime of day (kept past bus leaving, kids got home alone, etc)


General



- If they run you can use reasonable force to recover the property



- Cannot detain if they put item down



- If you leave a dollar on the counter and leave w/ water but the guard did not see you, he can approach you.



- May block in car



- May peaceably re-take property if in lease (landlord)


Force to Re-Take property



Majority: No bc Ct can peacefully re-take it.



Minority: Yes

NECESSITY
I. Public Necessity  - Complete privilege to use the degree of force which appears to be necessary to avoid serious harm to the public


Escape Theory



Elements



1) Apparent Necessity




2) Exigent Circumstances




3) Good Faith Determination



Public Policy - Give up rights and property for:




1) Greater good of society, &




2) In the long run, both society & the property relinquisher benefit   *must be both 



General



- Property owner rejects that property owner can go in to take goods before an incident




- Not a voluntary relinquishment




- Property destroyed for greater cannot seek DAS






- Texas: One has a right to recover




- Do not have to be a City Official 




- Reasonable Mistake OK




- Necessitas inducit privilegium quod jura privata - Necessity provides a privilege for private rights




- EX: Destroy clothes to save community from Smallpox ( OK if reasonable (even if chicken pox)

II. Private Necessity - Privilege to take of use the property of another in emergency circumstances


Elements


1) Technical Trespass



2) Personal Good/benefit


Responsibility



1) Only responsible for technical trespass, not labeled a trespasser



2) Still liable for Damages


Position of Innocent Party


∆ Causes harm. Really was w/out (choice?)



π More innocent 


General


- General Intent only



- Extreme Emergency (not mere convenience)



- Not liable for trespass



- Do not have to justify behavior for reasonable circumstances



- Not protected in the way of public necessity



- Mere convenience is not necessity



- If the Hwy is not accessible, your property becomes a servitude 



- Private rights yield to public rights



- Cannot take life under necessity (Cannot take someone's life for your own)



- May eat remains, but cannot kill 



- Rule: Land possessor may recover DAS for actual harm resulting from Ds assertion of private necessity



- EX: Need food to survive-->necessity (not a converter depending on circumstances)

AUTHORITY OF LAW
Arrest w/out a warrant may be made by a police officer or a private citizen


Rules


1) May be subject to liability if excessive force is used



2) Not allowed to release into greater danger


Arrest w/out warrant


- Ministerial act & officer cannot go beyond scope of warrant


- To prevent felony or breach of the peace that is being committed or reasonably about to be committed in presence



- Has reasonable info that affords reasonable grounds to think a felony has been committed & it's the right person



- Citizen's authority depends on fact of crime & takes full risk



- Past breach of the peace that is not a felony only if the offense was




1) Committed in his presence & 




2) in fresh pursuit

DISCIPLINE
Privilege given to a parent or one who is deemed to stand in place of a parent

Requirement: Must use reasonable force

Rule: Privilege covers those temporarily responsible for a child (amount of force may be less)

Privileged Parties



- Parent



- Extends to those temporarily responsible (EX Babysitter, Day Care)



- Teacher (factors nature of punishment & students conduct)



- Military or Naval Officers

Parent & Child Factors



- Age, Sex, condition of child.



- Influence of child's conduct on other children



- Reasonably necessary force/confinement?



- Proportionate to offense?



- Must not be unnecessarily degrading or cause serious harm


- Public Policy: Parents have right to discipline their children

Corporeal Punishment - Doesn’t violate Due Process Clause or 8th Amendment privilege against C&U punishment

JUSTIFICATION
A just or lawful excuse for acting, because otherwise the action would be illegal

General



- ∆ has burden of proof



- In the absence of specific privilege or defense ( ∆ may assert justification



- No defense ( Assert justification



- Catch-all phrase

NEGLIGENCE 
Conduct which falls below the SOC established by law for the protection of others against the unreasonable risk of harm

Elements (Si Qua Non - Each must be met)


1) Duty (Standard of Care || SOC)


2) Breach of that duty (falling below SOC)


3) Causation - A reasonably close causal connection between act & the resulting injury



Types




1) Actual Cause (Cause in Fact)





1) "But for" or  





2) "Substantial Fact"




2) Proximate Cause - Behavior foreseeably brought about one's injury


4) Damages 



Requirement: Must establish the harm suffered



Types




1) Nominal (Must be clearly sustainable)(not nominal)




2) Compensatory (Punitive)


Attractive Nuisance 


- Only applies to children of tender years (doesn't matter if they read)



- Artificial Condition (Duty) vs. Natural Condition (No Duty)


3 Situations:


1) If you don't have a responsibility, but act, you must do it well.  Failure to do it responsibly makes you liable.



2) Acts of God ( No responsibility (unless predicable)



3) Predictability, even in Acts of God ( Liable (Texas)


Slight Burden vs. Significant Harm ( Duty to Act


Doctrine of Innocent Parties - When 2 innocent parties: Law protects most innocent


Doctrine of Last Clear Chance - π may be contributorily negligent, but ∆ had last opportunity to avoid harm to π & fails to do so






- EX: You see someone run a light, but don't hit your brakes & crash. You had last chance.


Children in Trespass



Attractive Nuisance




General




- Must be child too young to understand danger








- Failure to remove nuisance ( Liable





- Burden of proof on ∆ 




How-to Determine Liability




1) Utility of maintaining the risk





2) Burden of removing risk





*If utility high, burden low ( Liable


Tests: Reasonableness under the Circumstances


1) Lubitz Reasonableness/Unreasonableness 


2) Blyth Reasonable acts with regard to average



3) Gulf Lack of notice/Lack of Foreseeability vs Notice/Foreseeability


4) Risk Utility Test: Usefulness vs. Risk of Harm  




- If the risk is great and the burden is small ( Must act



- If burden is great and risk is slight ( No duty to act (Krayenbuhl)


5) Davison Economic Test: Cost-Benefit Analysis 



6) Learned Hand Test of Burden, Probability, & Injury




- B < PxL ( Duty




- B > PxL ( No duty (Carroll)

DUTY  
Duty to use reasonable care. Duty =SOC


Standards



1) Reasonable person



2) Special


To Determine Duty



1) Character & Location



2) Purpose



3) Probability of Injury



4) Precautions



5) Relationship to Benefit


Types of Standards (ARSONAL: Pick one)


- Reasonable Person



- Custom



- Emergency



- Children



- Disability: Mental



- Disability: Physical






- Professional Standard of Care


Creation of Duty through Contract



Dangerous Products - May be liable if you manufacture dangerous product, knowing it will be used by one other than purchaser


Incidental Beneficiary



- You may benefit only collaterally




- Not contemplated



3rd Party Beneficiary



- May benefit incidentally




- Contemplated



University: No duty to rescue minor student from their behavior


NEGATED BY


- Mistake (reasonable person would not have made the mistake-->negligence)



- Act of God



- Emergency



- May be responsible for initial act of negligence, but law will cut off responsibility if they believe you shouldn't be 




- Students have problems with this !!!



- EX: You are negligent & gas comes out of your railcar.  If one intentionally throws match ( Not Liable


NOT NEGATED



- Manufacturer's Defect



- Intoxication



- Minor conducting adult or dangerous activity



- Mental Illness



- Ignorance/Novice "you are responsible for knowing" (stranger in a strange land)




1) Conform behavior to standard of the community




2) Presumed to possess knowledge of that community





Presumed Knowledge 






- What the person knows or should have known






- One has responsibilities that can impact & harm the community


1) DUTY: REASONABLE PERSON - What a reasonable person knows or should know



Requirements




1) ∆ is deemed to have the same knowledge as an ordinary reasonable person &




2) When the Ct. evaluates conduct, it considers what D knew or should know



General




- Objective: Doesn't take sensitivity into account




- Allows for reasonable mistake of judgment




- Default SOC



Reasonable Car Owner



Requirement: Must visibly inspect






- If visible ( Duty to know when something will fail




Test: Would a reasonable person continue to drive?




Stranger in a Strange Land: Presumed to have knowledge of the community





Requirements: Must stop & ask if one doesn't understand (EX: Purple traffic light)


2) DUTY: CUSTOM - Evidence of what a reasonable person would do under the circumstances, but it is NOT singularly determinative of the issue


To Apply:



1) Custom exists




2) Custom is reasonable




3) a) Reasonableness in following or




    b) Reasonableness in failing to follow the custom



General: Must be defined in the business/calling where the actor may be charged w/ knowledge of it



Custom formulates 




1) Societal expectations & 




2) Guides the jury


3) DUTY: EMERGENCY - Emergency situation not of one's own making



To Apply:



1) Acting as an ordinary, reasonable person in emergency




2) Not of his or her own making



General: Doesn't have to be brave or unerring but must act reasonably



Emergency 




1) Unforeseen




2) Sudden




3) Unexpected
 
4) DUTY: PHYSICAL DISABILITY - A person w/ a physical handicap must act like a reasonable person w/ the same handicap


4) DUTY: MENTAL DISABILITY


General




1) Mental Handicap is not taken into account UNLESS




2) There is a sudden onset or attack of mental illness





A) That affects one's reasonableness





B) W/out forewarning



Views




Majority: Mental Illness not a defense





Public Policy: 






1) Don't want to question whether they're ill






2) People fake it




Minority: Only if sudden onset*small minority


5) DUTY: CHILDREN


Rules



A) A minor is to be treated as a reasonable child of like age, intelligence, & experience UNLESS




B) Engaged in an adult or dangerous activity ( Adult SOC



Age



- >7 ( Incapable of Negligence




- 7-14 ( Presumed capable




- 14+ ( Rebuttable presumption capable of negligence


6) DUTY: PROFESSIONAL STANDARD OF CARE


Definition 



1) What an ordinary member of the profession under the circumstances would do




2) Under similar circumstances




3) In the same or similar geographic locality




4) As testified by Mandatory Expert Witness UNLESS




5) The malpractice is so gross that it's w/in the knowledge of a layperson



Professional Implies



1) Possesses the requisite learning, skill, and ability to the practice of law




2) Uses best judgment




3) Exercises reasonable care



Damages




Liable




1) Proximate result of lack of degree of knowledge/skill or




2) Omission to use reasonable care & diligence or




3) Failure to exercise good faith




Not liable





- Mere error in Judgment





- Act in good faith





- If exercising best judgment



Malpractice 



- Accountants




- Clergy Malpractice: No separate tort 




- Pharmacists: No duty to warn of side effects.  If list provided, must warn of all, otherwise-->liability




- Teachers: No




- Attorney Pro Bono: Professional Standard



General




- Don't compare specialties 




- Professional doesn't guarantee result (K if they do)




- Objective Standard




- Gross Neg. not foreseeable



Sub-Topic: Medical Malpractice



Requirements





1) SOC by expert witness testimony





2) Act or omission was below the SOC




3) Dr. was negligent in his acts or omissions




Geographic Standards




1) Strict Locality Rule - Disincentive to reevaluate the SOC





- Makes it hard to find an expert witness bc Dr's reluctant to stand against each other





2) Majority Same or Similar Locality
- Balances need to evaluate rural vs. teaching hospital standard !!!




3) Minority National SOC - National Board Certification ( Held to National Standard



Sub-Topic: Informed Consent - Dr. is req’d to disclose to the patient all information regarding the Dr's personal interest, whether research or economic, in treating the patient



Requirements




1) Duty to Inform: Did the physician fail to inform patient of risks before obtaining consent?





2) Causation: Had patient been informed of risks, he would not have consented to the treatment & therefore the injury wouldn’t have occurred





3) Injury: Did the adverse consequences not made known, occur & injure π?




Exceptions of Duty to Disclose





1) Emergency





2) Patient ought to or already knows the risk





3) If informing is detrimental to patient care/mental state




Canterbury Rule - All persons of adult years & sound mind have a right to determine what shall be done w/ their body




Scope of Communication




- Measured by patient's need to know enough to make intelligent choice





- Includes all info material to the patient's decision





- Includes Dr.'s personal interests unrelated to patient's health that may affect the Dr's judgment





- Doesn't include remote risks not central to the decision for procedure




Original Doctrine




- A physician needed only to inform a patient of the prevailing medical practice w/in that community





- Informed consent diverged from this theory



Standards of Disclosure




 1) Majority Reasonable Physician Traditional Standard - Did Dr. inform patient based what a reasonable Dr. would tell the patient?




2) Canterbury Minority Reasonable Person Objective Standard (Trend) - What would a reasonable person (not patient) want to know? 




3) Least Common Subjective/Objective Standard






- What would reasonable patient want to know, & 






- Would jury believe that's what the patient would want to know?






- Moore prefers, bc mixes reasonable patient & exceptions + jury !!!







Custom: Give more weight in medical malpractice 



Willfull, Wanton, & Reckless Conduct




- Should be punished at a higher level, 





- Threshold for punitive DAS





	Policy For Conversion on Claims on Cells
	Policy AGAINST Conversion on Claims on Cells


- Patients don't expect to keep possession
- Pt has other action against Dr. (breach of duty, lack of informed consent, etc)
- Stifles research by those who use the cells
- Patients rights balanced w/ greater good
- Lawsuits affects research & preclude manufacturing

	


- Don't want bids on cells
	- Dr. liable if he knows the cells are valuable before removing

- People should have right to determine the destiny of their organs

- People should have right to the economic value of their cells

- Society values fairness & eschews unjust enrichment

- Unauthorized treatment takes away pt's right to autonomy/self-determination


BREACH
3 Types of Breach of Negligence//Avoid Directed Verdict


1) Negligence Per Se


2) Evidence of Negligence


3) Res Ipsa Loquitor

I. NEGLIGENCE PER SE - One is strictly liable for negligence if it is in violation of a statute


Elements


1) Law violated



2) Type of person § designed to protect (#1 of 2 Prong Test)



3) Type of Harm § designed to protect  (#2 of 2 Prong Test)



4) Fair to apply § under the circumstances


Still must prove


1) Actual cause &


2) Proximate Cause &


3) Damages

Defense must be:


1) Strong



2) Credible



3) Unequivocal

General



- Too subjective, doesn't fit all scenarios



- No defense for Federal §



- A jury can decide better than form-fitting to §



- Jury will determine if § violation, & actual & proximate cause of injury



- Bright Line Rule (???)

Violation of §: Negligence Per Se (Neg. Per Se. Establishes Duty & Breach)



A) Duty



B) Breach



C) Cause



D) Harm


Majority - Unexcused violation of § constitutes negligence per se by law. Jury has no role in determining negligence, only causation & DAS !!!

Minority - Negligence per se is evidence of negligence



      - Rebuttable presumption of negligence ( Becomes negligence per se unless there is excuse/justification
Civil Remedies in Criminal Statutes

Licensing Statutes



Majority: Refuse to allow as SOC




- May be no link




- May know what you they're doing, even w/out license



- Standards may be too general


General


- Judge decides whether § used as a basis for negligence per se



- Clearly described civil remedy in the § ( No need for 2-prong test




- EX: Civil remedy when child abuse is known, but not reported



- Criminal § ( Often a civil remedy w/in it (Moore doesn't agree)


Public Policy


- Reasonable people don't always obey the law



- Ct. may stretch the remedy if not intended

Contributory Negligence

Requirements


- Must be causal link for Negligence Per Se



- No negligence if connection is weak, unproven, or non-existent


Test: Is unexcused violation of § negligence per se?



1) Did the violation of the § cause the injury? or



2) Is the injury inferred from the circumstances?


Views


Majority: Unexcused violation: Negligence per se. Declared by judge



Minority: Violation of a § gives presumption of negligence. ∆ has burden of proof. May defend if there's excuse


Minority, minority position: Violation is only evidence of negligence


Removal of § in 2 ways



1) Judge says it doesn't apply (not of class, no link, etc)



2) If § is applicable, you may give an excuse

Excuse/Justification ( No negligence



Majority: Persons conduct being evaluated, is permitted to show excuse for violating §



Minority Rule of Rebuttal Presumption - If you’re going to rebut a prima facie case of negligence, rebuttal must be positive, strong, unequivocal, and credible

EVIDENCE
1) Direct Evidence or Circumstantial Evidence

For π to recover:



1) ∆ had actual or constructive knowledge of a condition on the site &


2) The condition posed an unreasonable risk of harm &


3) ∆ didn't exercise reasonable care to reduce or eliminate the risk &



4) Failure to use reasonable care was the proximate cause of injury


General



- 1+ inferences arising from a set of facts


- May infer that ∆ acted unreasonably


Last Clear Chance - π was negligent but ∆ was in the position to avoid the harm (had the chance to avoid the harm & didn’t)
Notice

2) Constructive Notice 

General



- Store-owners allowed reasonable time for notice of dangerous condition



- Constructive notice not req'd: If foreseeable dangerous condition


Actual Notice - Knowledge of the dangerous condition ( Creates a duty


Burdens on π



1) Burden of pleading



2) Production of Coming Forward



3) Persuasion

3) Alternative: Res Ipsa Loquitor - The thing speaks for itself  

Elements



1) ∆ is in Exclusive control of instrumentality of injury &


2) This kind of accident doesn’t ordinarily happen absent negligence &


3) π not contributorily negligent

General


- Gives inference of negligence when no direct or circumstantial evidence



- Occurrence of harm is evidence of negligence



- Used to get past directed verdict. Allows π opportunity to be heard by jury 



- Doesn't prove negligence


- Used for extraordinary/unusual occurrences



- More evidence- ( Less likely to use Res Ipsa




- EX: Train derails from loose switch ( Res Ipsa




- EX: Train derails due to drunken railman ( Negligence


Views



1) Majority - Warrants an Inference of Negligence (Jury may/may not draw on) or



2) Minority - Presumption of negligence. Req’s jury to find negligence unless ∆ produces sufficient evidence to rebut or


3) Minority - Presumption of negligence. ∆’s BoP to prove no negligence by 51% preponderance of the evidence 


Applies:



- Common-Carriers (held to highest standard)



- Respondent Superior




1) All parties at same place




2) In control of same instrumentality




3) When the negligence took place




Vicarious Liability





1) If an employee is acting w/in the scope of his employment





2) An employer is strictly liable for the acts of his employee





3) Under the theory of Respondent Superior



- Medical Cases 




General




- Must have expert (unless gross negligence)





- Burden of proof shifts to ∆ (persons in control of π)





- Minority Position: Apply Res Ipsa to a group





- Everyone liable to use Ordinary Care




Captain of the Ship Doctrine




- Dr. is liable for everyone under his command





- Helps to smoke out wrongdoers




Public Policy





- Allows π to recover when they do not have control over their body





- The Dr's/Hospital are part of the instrumentality


Doesn’t Apply:



- Cases outside of medical context



- Car Accidents



Doctrine of Divided Responsibility - Accident can be attributed to more than one cause




- Res Ipsa not applicable




- EX: Hotel guest, not hotel, may throw chair out window
CAUSATION-IN-FACT

Proof of Causation is satisfied by by proof that a party's conduct was a cause-in-fact of the damage alleged

Elements




1) Event wouldn't have occurred but for ∆’s conduct or 


2) ∆’s conduct is not a cause of the event, if the event would have occurred w/out it 


Must prove


1) Duty 2) Breach 3) Actual Cause


Rule: When ∆'s negligence increases the likelihood of cause, the fact it may have happened not enough to break causal link


Test: Can you say but for ∆'s conduct, it wouldn't have happened?


Post Hoc Ergo Alter Hoc - Past this, therefore bc of this (Happened bc these things happened in sequence together)

Views


Majority Possibility v. Probability View



Possibility: -51% Preponderance of the evidence. Must show more than possibility that conduct & injury connected




Probability: +51%+ Must prove that it is probable, more likely than not



Minority Loss of Chance of Recovery View



- Must prove lost opportunity to recover (Favors ∆)



- π may recover for loss of chance, even if there's a not a more-likely-than-not cause




- Used in limited circumstances


Damages


- Only discreet amount of loss



- Dr. only partially responsible (didn't cause, only failed to diagnose)


Evidence: Federal Rules of Evidence: Rule 702



Requirements




1) Relevant (The Fit Test)




2) Reliable



General Acceptance: May be a factor, but isn’t a necessary precondition to admit scientific evidence



Frye Test: G.A. req’d. Overruled
CONCURRENT CAUSES

Dependent acts of negligence

Burden of Proof - In a case where both ∆'s acted negligently, the BoP of the issue of causation shifts to ∆’s

Public Policy: Can’t deny π compensation when they were harmed


Unforeseeable Consequences



Rule of Pre-Existing Conditions




1) Once π suffers a foreseeable impact or injury, 




2) ∆ is liable for all the physical consequences of a physical injury to the π,




3) Whether or not foreseeable




Requirement: Physical Injury (even minor)




General




- Take the victim as one finds them




- Liable for pre-existing conditions (Don't need to know about pre-existing conditions)




Mental Conditions





Majority: Allowed





Minority: Not allowed




Public Policy: Justice. Make the person whole again


Actual Cause - Was ∆'s negligence the actual cause (sine qua non) of π's harm?  



Tests



1) But For Test: But for ∆'s negligence, the harm would not have occurred to π





Requirements






1) When you have separate acts of negligence, 






2) that combine to produce a single injury, 






3) each tortfeaser is liable, 






4) even though neither acting alone would have caused the injury





General: Mere speculation not sufficient




2) Substantial Contributing Factor Test - ∆'s negligent action doesn't have to be the sole cause of harm to π, just a substantial factor to it





Requirements






1) When you have two independent causes, 






2) that combine to cause damage, 






3) and either alone would have cause damage, 






4) then both sources, assuming they are negligent, 






5) are liable as long as there are substantial factors in bringing about the damage 



Multiple ∆’s



1) Concurrent Dependent Acts





If two or more concurrent






1) Dependent acts lead to harm






2) Neither of which along could have caused the harm, treated as






3) "but for" actual causes,






4) Leading to Joint and severable liability




2) Concurrent Independent Acts





If two or more






1) Independent acts lead to harm,






2) Which either act alone, could have caused the harm, the acts are both treated as






3) "substantial factor" actual causes






4) Leading to joint & severable liability






5) Unless ∆'s can determine who caused the harm



Proximate Cause - Any cause which in the natural & continuous sequence, unbroken by an efficient intervening cause, produces the result complained of & w/out which the result would not have occurred.


Requirement: Limited to causes closely connected w/ the result. Law justified to impose liability.



May be based on




1) Public Policy 




2) Foreseeability




3) 3rd party interveners




4) Superseding causes


General




- Jury decides, judge may overrule




- May be more than one proximate cause

Intervening Causes - Where the acts of a 3rd person intervene w/ ∆'s negligent conduct, & π’s injury will interrupt the causal link if the conduct is extraordinary, unforeseeable, & independent





- However, it will not interrupt the causal link if it is a normal foreseeable consequence flowing from the situation created by ∆'s conduct.


Test



1) Whether or not the act of ∆2 is unforeseeable, extraordinary, and independent of ∆1's acts





Yes ( ∆1's Not Liable






- Intervening Act which supersedes D1's negligence






- If 2 ∆'s intervene ( becomes Superseding Cause





No ( If outcome is normal, foreseeable, dependent act, ∆1 & ∆2 Liable. They become concurrent causes



Exam Notes



- If the intervening act is not foreseeable, it breaks the causal link.  The original actor's liability is cut off.




- It is either an Intervening Cause or an Intervening Cause that Intervenes the 1st ∆'s negligence !!!



- Argue the outcome on the exam ( Whether the Intervening Cause was foreseeable or not foreseeable !!!



- Main mistake: Students ignore the present


Concurrent  Causes - 2 dependent acts, neither alone could cause harm. Creates 1 indivisible harm. Both liable


Criminal Acts



General





- D not required to anticipate intentional, or criminal acts





- Intentional or criminal act of a 3rd party cuts off liability for the D's actions (most circumstances)





- Jury decides whether intentional or criminal





- Foreseeable--> Liable (!!!)




Tests/Theories




1) Where a ∆ is negligent ( ∆ liable for foreseeable consequences of his actions 






- It is foreseeable that another party would act negligently, therefore ∆ is not relieved of liability






- Concurrent Causes & they are a proximate cause





2) A negligent ∆ does not have to anticipate the intentional or malicious acts of another






- If acts unforeseeable ( ∆1 Not Liable





3) If ∆1's negligence increases the likelihood of criminal harm to the π ( ∆1 remains liable





- Intervening Criminal Act ( Doesn't relieve ∆ of liability



Suicide



Majority - If ∆ has slightest idea of they're doing ( Can’t recover 





- Suicide is not a superseding cause (may be intervening superseding cause)





- An intentional tortfeasor may be liable to the wrongful acts of a 3rd party, if foreseeable





Requirements for recovery






1) No awareness






2) Immediate



Minority - Irresistible Impulse may allow for recovery


Comparative/Contributory Negligence - Where a π's own negligence partially contributed to his own injury


Rescue Doctrine - One has a duty to the one they imperil & to the one that comes to rescue




Elements for the Rescuer to Recover





1) ∆ was negligent to the person rescued & such negligence caused the peril or appearance of peril to the person who was rescued; &




2) The peril or appearance of peril was imminent; &




3) A reasonably prudent person would have concluded such peril or appearance of peril existed; &




4) Rescuer acted w/ reasonable care in effectuating the rescue &





     must also show that it was foreseeable someone would be injured in the way the π was injured




General




- Negates presumption that rescuer assumed the risk of injury (must not be rash or reckless)





- Applies in product liability actions








- No liability unless actor negligent/reckless





- Rescue may be reasonable in society’s context (EX: Car rolls from garage, rescuer killed trying to stop it)




- Liable for rescuer of a rescuer




Fireman's Rule





- May recover





- Policemen, Firemen, Lifeguards





- Most jurisdiction's have abolished (not all situations anticipated bc of job)




Failure to Act





- Generally no duty to rescue one in peril





- But may be circumstances even if you didn't cause peril





- EX: Child ( elevator. Child is invitee, Failure to react timely, aggravated injuries




Negligently created danger ( Liable









- Liable if you put property (or a 3rd parties) in jeopardy, and rescued





- Applies under several theories (suicide, criminal, etc)









- If ∆ negligent & puts himself in danger, & π is hurt when rescuing ( Liable (∆ may be agent)






- Suicide: If π is put in peril, ∆ who acted intentionally






- Foolish rescue ( Rescuer can’t recover



Alternative Liability Theory




1) Where multiple parties are both negligent




2) & only one of the ∆'s actually caused the harm




3) but the Ct. cannot determine who actually caused it,




4) All of the ∆'s must be before the Ct. &




5) the burden of proof shifts to the ∆'s



2nd Injury caused by Weakened Conditions



- Liable if disease was likely to attack one w/ weak immune system




- Liable if 2nd injury was: 





1) Condition susceptible to other injury





 2) Conduct, length of time (doesn't seem important)



Social Liability for Intoxication




- Drinker's voluntary negligence is sole 'proximate' cause of injury




- Person who/sold gave ( Not liable 



Liability for Drugs



Market Share Liability




1) Where numerous companies follow the same standard





2) π cannot prove who caused the actual harm





3) each company may be liable for DAS based on its market share





4) At the time the harm occurred





Liability only for 1 generation bc:





1) Beyond manageable grounds (don't open floodgate)






2) Strict liability is disincentive to drug dev.




Enterprise Liability Theory




1) Where numerous companies in one industry act as a single entity, &





2) π cannot prove which company caused the harm





3) each company will be held jointly & severally liable

***Dedierian, Watson, Fuller, McCoy ( Foreseeability is a prong of all negligence cases. If you can foresee ( Liable***

Rules from Cases

Polemis Direct Cause, Chain Unbroken - The negligent conduct was the proximate cause of the injury, even though ∆'s couldn’t have anticipated (foreseen) the exact cause of harm







           - You don't have to anticipate the extent of damage, as long as you can anticipate that damage will occur


Overseas Tankship Foreseeability - No proximate causation unless Ct anticipated the type of damage that would occur 


General




- Overrules Polemis




- The risk has to be reasonably foreseeable





- EX: A piece of molten metal that touches oil in the water:






- Fire ( Foreseeable






- Dock Exploding ( Not foreseeable



- To demand more (as in Polemis) is too harsh



- Too demand less is to ignore justice



Overseas #1 Natural Foreseeability - Can’t hold an entity responsible for what’s not the naturally foreseeable consequences of their actions 




Overseas #1 Remote Foreseeability - Even if something is remote, it doesn't absolve a ∆ of liability 










- bc if B<PxL, we have a duty, and the failure is the breach



Zone of Danger



Palsgraph Zone of Danger Majority (Cardozo’s View): Extend liability under proximate cause to those in the zone of danger 





Zone of Danger Minority: Duty to Society at Large

NOTES

Tort - A civil wrong for which the law provides a remedy

De Minimus non curat lex - The law does not concern itself bc it is too minor

quarecla  fregit - trespass where the defendant breached the plaintiffs boundary, reached into space-(??)-look up spelling

Remittitur - Ruling by a judge to reduce DAS in a civil case.  Generally because DAS awarded are excessive or more than demanded

Prima Facie - At first sight

Respondent Superior - Employer is responsible for his employee, however, if not w/in scope of employment, employer is not liable.

3 ways to show Breach of Negligence (Langdell)


1) Reasonable Standard


2) Negligence per se


3) Res Ipsa Loquitor

- Can’t bring injury for pure economic loss

- Must have physical injury or property damage

DAMAGES 
Types of Damages 

1) Nominal

2) Compensatory

3) Punitive

Nominal Damages


- Symbolic


- When no actual harm (or proof)


- Indicates ∆ committed the tort


- May serve to vindicate π


- Negligence: Proof of harm req'd. No Nominal DAS

Compensatory Damages

Awarded to person as compensation, indemnity, restitution for harm


Pecuniary Loss



- Lost market value



- Replacement costs



- Personal Injury




- Med. Expenses




- Lost Wages




- Diminished income


Non-Pecuniary loss


- P&S



- Mental Suffering

Punitive Damages


- To deter/punish egregious conduct


- Discretionary


- Awarded for malice


- Some may go to state (Oregon)


- Amount of award subject to litigation

EXAM TIPS

Common Problems on Moore’s torts exam

1) No mention of intent


2) Don't know definition


3) Don't know how to formulate.
General


- Do not write "A reasonable person would...." on the test.  Too subjective


- Grab each tort as it comes.  Break it down. 


- If "intentional or reckless" only say "it is intentional bc...  Do not say 'it's not reckless bc".  


- She isn't very concerned with the conclusion.  IRA is most important.


- Don't argue negligence per se if she doesn't give a statute!


- Don't use IRAC unless your professor says its OK.  It leads to superficial analysis & possible low grade.  Never put the letters.


- Slight Burden vs. Significant Harm ( Duty to Act


- Know RST. 292 & 293 (page 148)


- "What duty is owed to a trespasser?" Watch out for this question on Moore’s exam
Always Look for the Call of the Question First

- You cannot do well w/out looking for the directions of how to answer the essay. It will be in the 1st or last sentence.


- EX "you are the summer associate hired by Mr. Burke. Advise him of the likelihood of actions…" 

Use the brief format !!! This is 12 points on Moore’s. Most students overlooked !!!!

To:


From: Exam #


Re: Parties & Claims


Date:


Judge, I have reviewed the files and case law.  The law indicates the outcome of the issues should be as follows: 


First, did snooties batter kramer... *thereafter, write the exam as it should be written.  

If the exam asks you to "detail the rights and liabilities of the parties”… 


- It means that you are to give a full analysis of the issues for the parties as they arise, pertaining only to the class at hand.


- "Where IIED is accompanied by an A or B, one does not have to prove the ED was severe".  Must put this in.

In terms of negligence, how do you determine duty? 

- Reasonable person, reasonable child (unless child in adult activity), reasonable persona w/ a disability, professional standard, dr. standard, insane person, reasonable person in an emergency no of his or her own making (short list) !!!


How does one determine reasonableness under the circumstances?  


- Reasonableness Tests: Learned Hand test, social utility test, economic feasibility test, Custom (is there a custom, is the custom reasonable, reasonableness of relying on custom, reasonableness of failing to rely on custom), foreseeability


- There are more tests other than the reasonableness tests. The tests that you study in class will be the ones you apply on the exam.


- Many cases will apply a test. Mark the steps of the test with #’s. Consider whether it’s the majority or minority view.


- In most classes, you may look at several cases for each topic. For example, when studying assault, the first case will lay a foundation describing the application or history of assault. The second case may be a more modern view of assault, or it may add a nuance to the rule of assault. It may also represent a different jsd’s view, such as a minority view. Each case adds a piece of the pie to the topic. Note the main rule at the beginning of the case, and you will start to see how the “big picture” fits together. It’s not that hard--just pay attention & it will become second nature. Most students seem to overlook how important this is in their first semesters, and their grades reflect it !!!


- "It is unclear whether George had a duty" Did he undertake this duty by stating "I'll help you, alright?"

Causation

1) Actual Cause: "but for" "concurrent cause", Joint tortfeasers


2) Proximate Cause - Foreseeability, Public policy, 3rd part acts, Inventory, Intervening acts

How to write an effective answer for Moore:

1) Identify the issue. Moore strongly prefers question-format


- EX: Is Kramer liable to Snooties for trespass to land by entering the wine closet?


2) Give the Definition or Rule


3) Give a Fact analysis of the elements


4) Give the Policy



- May include in your answer



- Moore says it helps on her exam


5) Give a Defense if relevant



- Never include a defense until you have analyzed the underlying issue. Do this for all classes !!!


- EX: Kramer (hereafter “Kramer”) acted w specific intent when he entered the coat room. Specific intent is acting with purpose or design to do a given act. Sometimes a person may not accomplish the goal. K intended to get in to the bistro and lied to do it.  K accomplished his goal by sneaking into the coatroom. He entered the land of another bc the bistro was owned by someone else.  K didn't have permission to enter the coat room. Therefore, K had specific intent to enter the coatroom. 

Declarative statements get you nowhere because they lack analysis


- Approach the exam as if the professor knows nothing- Explain it like you would to your non-attorney mom

- One tort per issue statement. Only discuss one per paragraph. Capitalize, punctuate, use paragraphs, or lose points !!!
First 5-10 Mins of Exam: Outlining 


- Moore says students who outline do better.  


- She also says take it paragraph by paragraph. 


- She says take the issues as they come otherwise you miss critical points.

Do not go over the recommended time recommended by each essay. If you miss an essay it is an automatic C. Your Fault!
Last 5 Minutes:  Give question-formatted issue statements, no more. Not worth many points bc lacks analysis
Other things that will help you to succeed


- Pay attention to your professor. If a professor doesn’t stress a chapter or topic, it most likely will not be heavily weighted on the exam. Don’t go overboard studying it. Focus on their focus. Stress what they stress.
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