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********************  THEORIES OF PROPERTY ********************

******************************************************************
THEORIES OF PROPERTY


1) Locke Labor Theory


- "Every person owns their own self, & therefore their labor" (!)


- Acquire property by putting labor into it



- Rewards productive user


2) Utilitarianism



- "Resources exist to be put to use for society" (!)


- "Property exists to maximize the happiness & utility of citizens" 



- Maximize social wealth



- See Law & Economics



- EX: Purpose of land & animals is to serve us in the most productive way


3) Political Rights & Autonomy



- Social Autonomy: Theory to be put to use for social autonomy (?)

ECONOMICS 



Basis in Utilitarianism



- "Property law should maximize social economic utility of resources" (!)


- Property exists to exploit/produce

Good vs. Bad Competition



- Both may interfere



- Bad Comp malicious (EX: Shooting at ducks)


Constructive Possession



- Landowner has possession of wild animals on land



- Doesn't actually 'possess' them



- Discourages Trespass


Return to Nature Doctrine


- If you capture, escapes, another captures-->Not yours



Exception: Animus Revertendi




- Animal Habit of Return-->Owner of property it returns to has possession


Oil & Gas



- Cts. analogize to animals



- Not enough to own the surface, must capture



- Nobody's until captured


Intro to Law & Economics: Demsetz Essay (!) Multiple Choice only, EX: Which one is an externality?


Externality



Definition





- "A cost that an actor fails to take into account when deciding how to use resources" (!)



General





- The costs to or effects upon others





- EX: Cost to neighbors of pollution from actors smokestacks






- Not necessarly inefficient (EX: behavior change cost $1K to save $500)

 


- Lead to misallocation of resources




- Externalities in land usually reciprocal (EX: Factory costs my suburb, Suburb costs factory)



Misconception




- External cost doesn't necessarily lead to behavior change 





- EX: X's activity costs A $50/yr.  A offers $5 to X to change. X will refuse.  Harm to A is no longer an externality


Transaction Costs




Definition





- "Cost of bringing externality into actor's decision-making" (!)



Theory





- "Assuming zero transaction costs, those harmed would agree to pay the actor to change his behavior, if efficient to do so" (!)





- "But transaction costs may inhibit those harmed from agreeing to pay the actor; externalities exist when high transaction costs"




General




- Deter useful economic transactions (EX: Litigation)





- Actor internalizes the cost (!)



Examples




1) Informational & Organizational






- Organizing Group: <people = < cost 






-EX: 99/100 people sign-up, 100th person wants $ (hold-out)





2) Freeloading & Hold-Outs






- Incentive to "free-ride" group's cost 





- EX: I benefit from your donation to control pollution





3) Legal Fees





4) Policing


Benefits of Private Property (vs. communal)



1) Max. social wealth




2) Free of political pressure
************************  KEY CONCEPTS *************************

******************************************************************
BUNDLE OF RIGHTS

- Property is the relationship between people as respects an object (not the object)


Owning property is a bundle of rights held against others:


- Right to Possess, Use, Transfer (include), Exclude


The Right to Exclude & The Right to Include



- Entitles owners to include or exclude use or possession of the owned property by other people



- Both req'd for transferability


Right to Exclude



Policy



- Landowner knows what the most efficient use of his property is




- Trust owner to act in self-interest to max. utility of the resources


Reasoning




1) Cts need to step up to avoid resorting to self-help




2) Economic Value/Cost to π (D destroys land when crossing)




3) Avoids D gaining from using π's land (D avoids cost of alternate route)





- Value should benefit π





- D unjustly enriched-->π has restitution DAS



Limitations




Rule: "Owner may lose right to exclude based on higher social need for access to his property"



1) Doctrine of Necessity 





- EX: Save drowning child





- EX: Medical treatment for migrant farmworker's




2) Housing Discrimination





- Limitations Exist  (EX: White-only apt. complex)




3) Limits on landlords power to evict


Right to Transfer



- Limitation: No right to gift property when bankrupt (must benefit creditors)
RELATIVITY OF TITLE

- "Property is about relationships between people concerning things, therefore who owns the property depends upon the identity of the adverse party (title is in that way relative)" (!)

************  ACQUISITION OF PROPERTY w/OUT PURCHASE  ************

*************************************************************************
AQUISITION BY DISCOVERY

Discovery Rule



- 1st in Time to possess/discover has better claim 



Discovery & Conquest




- Not much role of discovery today




- Space: Int'l agreement not to claim property (moon, mars, etc)




- Acquisition by Conquest no longer allowed under Int'l law


Law of Accession



- Multiple people have claims to property bc mixed labor



- Main contributor earns property



- Other contributors earn restitution 



- Protects innocent or those who don't mean to take property



- Doesn't protect if stolen & enhanced

ACQUISITION BY CAPTURE

Rules of Capture



- 1st in time to possess acquires property



- 1st to kill & capture wild animal has possession 




- Pursuit not enough, must actually capture to acquire




- May allow if mortal wound




- Depriving animal of natural liberty is sufficient (Pierson v. Post)


Policy


Good:  Bright Line Rule: Easy to determine who owns, cheap



Bad:    1) Neglects to protect investment in a failed capture-->removes some incentive to hunt




   2) First in time nature of rule (get it while you can) leads to over-exploitation of resources


Exception: Rule of Custom



- Cts may apply custom inconsistent w/ common-law rule of capture if:




1)Necessary for 2) Isolated community/certain group (EX: Whalers)



- Bad: Custom will later effect someone else


Right of Landowner against trespasser


- Constructive possession of wild animals on land


Domesticated or Semi-Domesticated Wild Animals



Return to Nature: Animals subject to the rule of capture by another



Animus Revertendi




Rule: If animals have a habit of return, then NOT subject to rule of capture by another




Policy: Encourages (protects investment in) domestication


Fugitive Resources: Oil, Gas, & Water



General




- Rule of Capture applies to fresh resources not previously owned




- Oil, gas, & water move into & out of land, just like animals



Oil & Gas



Traditional: Explicitly used the wild animal analogy, 1st to capture. 




Modern: Heavily regulated to prevent over-production 





- Still underlies modern law (EX: No angle drilling)





- Escape of Re-injected O&G: Don't apply return to nature rule


Water




Eastern States




Measures






1) Value of use






2) Harm to Neighbors






3) Suitability to locale





Riparian Rights (for surface water such as streams, ponds) 






- Everyone's property who joins the river may use






English Law: was Rule of Capture






Traditional: Rule of Reasonable Use 





Modern: Restrictions




Western States





Prior Appropriation: Rule of capture






- Water too scarce for riparian rights






- Scarcity of water; creates incentive to exploit

ACQUISITION BY CREATION

General



- Based on Locke Theory: 1st in time to exploit has possession


Intellectual Property (not much on exam)


Competing Policies (Seeks to balance)



1) Encourage production by giving exclusive right to exploit product




2) But allow competition & avoid monopoly


News




- Majority: May copy news




- Can think of news as faerie naturea



Monopoly




- Discourages competition & prices




- EX: Generic meds spur production & lower prices, but 20 year waiting period is incentive to develop





- [1980-Pfizer $$$]---[2000- Generic] $$$



Patents



- Gov't gives for invention of new material




- Not: Natural Substances, Elements




- Area of Growth: Genetically engineered bacteria




- 20 years (Policy may be short time bc need to create new materials)



Copyright



- Books, articles, music, art, etc.




- Must be original (Cannot copy Macbeth, but may base new play off of)




- 70 years from death of author



Trademarks



- Words & symbols indicating product or service (EX: Logo)



Persona




- Current: Cannot copy someone's publicity




- Cannot copy someone's likeness, name 




- Sometimes Voice (EX: Bette Midler song copied)




- Sometimes Phrase (EX: Here's Johnny)




- After death, passes to heirs


Body Parts



Uniform Anatomical Gift Act - May donate cells for transplant, not sell (but doesn't clarify research)



Utilitarian Theory - Degrading to essentially sell yourself (into slavery)



Bundle of Rights - Limitation on Right to Transfer: Can't sell body parts

ACQUISITION BY FIND

Prior Possession



Rule: "Finder of lost property wins as against all but true owner (or prior finder)"  (!)


Exceptions




1) Finder subject to Locus Owner's right to exclude




2) Agency Principles (EX: Finder is employee)



Policy




1) Preserve Public Peace (otherwise Finder2 would steal & Finder1 might forcefully reclaim)




2) Preserve Social Utility (Keeps Finder1 from hiding so Finder2 doesn't take)(brings lost item back to civilization)




3) Possession is prima facie evidence of true ownership (Avoids showing receipt for possessions--inefficient)


Law of Bailments



Definition




- Rightful possession of goods by a person (bailee) who is not the owner  



Voluntary Bailment 



General





- Occurs when the owner of the goods (the bailor) gives possession to the bailee





- Action barred from true owner against present possessor, if bailee has recovered from present possessor





- EX: Dry Cleaners, Valets




The Winkfield Rule





1) May be insolvent and doesn't have the $





2) May not be able to find them



Involuntary Bailment




- Finder has duty to use reasonable care to protect found property 


Locus Owner 



- Owner of Private Property


Find on Private Property



Rule:
Locus Owner prevails over finder



Exception: Finder wins over owner-not-in-possession of property & lose Right to Exclude (Hannah vs. Peel)


Lost Property



Rule: Finder wins over everyone except true owner



Exceptions



- Store owner may exert Right to Exclude to take from finder




- If embedded in soil



General




- Unintentionally Lost (EX: Found on floor)


Mislaid Property



- "Object intentionally placed by true owner, but owner forgot to retrieve" (!)


- Finder acquires no rights, owner wins



- EX: Found on the table


Abandoned Property



Definition




- "Owner voluntarily relinquishes with no intent of reclaiming" (!)


Agency Principle



- Employee does not win under Employer




- Police Officer


Rule: Finder wins (No concern about returning to true owner)



Exception: the find is in a private location...


Treasure Trove (not important, don't discuss on exam)


- Historical: Goes to King (Use the lost-misplaced-abandoned trichotemy instead)


Maritime Law



- Shipwrecks owned by true owner unless abandoned



- But finder has enforceable right of compensation for salvage

Found Property: Test

1) Where was the property found (private property or store?)



- If Finder2, Finder1 has superior right except to true owner


2) What type of lost property was it (Lost, Misplaced, or Abandoned?)



- Lost: Finder unless owner claims




- Finder may lose if store owner invokes Right to Exclude 


- Misplaced: Finder has no rights, owner wins



- Abandoned: Finder wins over all except locus owner




- Employee does't win under Employer (Agency Principle)

ACQUISITION BY GIFT
Inter Vivos Gifts

Requirements "To acquired property by gift (inter vivos), there must be" (!)


1) Manual Delivery





- "MD is req'd unless impractical, but Cts have started relaxing the rule if intent is clear" (!)



- Order of delivery/intent irrelevant




- Policy: 1) Assure that donor knows what he is doing, 2) Provide evidence



2) Intention to make present transfer of property




EX: "I will give you this" (future) invalid



3) Acceptance (unimportant bc presumed)


Substituted Forms of Delivery



1) Constructive Delivery



- "Delivery of an item such as keys that allow access to or use of the object" (!)



- EX: Tractor Keys, Place object in room, lock door until they return (relaxed rule)



2) Symbolic Delivery



- "Delivery of another item to symbolize the transferred object" (!)



- EX: Most often writing, owner's Manual to gift Tractor



General




- Substitutes ok only when manual delivery impossible




- EX: Physically unable to deliver (ill, heavy, etc)


Special Gift Rules


Engagement Ring




- Traditional: Donee/Donor at fault loses ring




- Modern: Ring is a conditional gift (upon marriage), Return ring to donee





- Policy: Easy to apply, return parties to status quo





- Conflict w/ intent to gift rules



Safety Deposit Box




To Determine if Delivery is made:





- Who paid for the safety deposit box?





- Who accessed the safety deposit box?



Checks: Death=Revocation (Must cash before donor dies)



Wills: Must have intent for present delivery, therefore gifts intended post-mortem require a written will



Relinquishing Gift: Cannot relinquish bc ownership is transferred



Modern Trend: Delivery must be as good as is reasonable under the circs.


Examples


Valid: Mom leaves ring in daughter's room. Daughter finds, "Keep it, its yours."  (Delivery & Intent present)


Invalid: Writing states "I hereby give A the watch I'm wearing" (watch capable of delivery)

Gifts Causa Mortis

- "Gift given in anticipation of Donor's imminent death" (!)

- Elements same as Inter Vivos (stricter bc against statute of wills)


- Imminent death treated as present transfer


- Revoked by recovery/survival (or revocable-->must exercise election & ask for return)


- Modern Trend: Enforce gift, even if failure to comply w/ rules,  as long as evidence of clear intent exists

*******  THE SYSTEM OF ESTATES: POSSESSORY ESTATES  *******

******************************************************************
FEUDAL ORIGINS

- Land owned by King, not private parties


- Levels: King-->Tenant in Chief-->Mesne Lord-->Tenant in Demesne


- King gave land to Tenants in Chief. In return they provided him w/ knights


- Tenant in Chief gave land to avoid Knight-care


- Feudal Services: What the Knight owes to the Lord

FEE SIMPLE ABSOLUTE "Fee Simple"

Creation


- "to A and his heirs"


- Lasts forever (--------->)


- No Future Interest (may sell)

Words of Purchase: Indicate to who the property is transferred ("To A")

Words of Limitation: Indicate the duration of the conveyed estate ("and his Heirs")

Default Estate


Common-Law: When the precise words were not there-->Life Estate


Modern Approach: All O had (A FSA if O had FSA)

Inheritance of A FSA


Heir



- One who 1) survives a descendant without a will 2) who takes property 3) are designated as intestate successors


Issue



- Linear descendants (EX: child, grandchild, great grand-child, etc) 



- Distribution: If child of decedent dies, their share goes to his/her children by right of representation



- Primogeniture: Eldest son inherited the land. Today children share equally.


Ancestors



 - Parents take as heirs if descedant leaves no issue


Collaterals



- All persons related by blood to the descedent who are neither descedants nor ancestors (EX: Brother, cousin)



EX: If A dies & B is w/out a will-->B gets a FSA


Escheat



- If a person dies intestate w/out heirs, property escheats to state of location



- EX: O conveys Blackacre "to A for life, remainder to B & his heirs"




- A has a life estate; B has a remainder interest in FSA




- B dies intestate w/o heirs. State escheats the future interest in Blackacre




- A dies.  State has FSA

Covenant

- "to A and her heirs. A promises to only use the land for agriculture"


- Additional promise following a FSA 


- Breach of Covenant: Injunction, $ DAS

THE FEE TAIL
Creation


- "to A and the heirs of his body"

Words of Limitation: "the heirs of his body" means issue

General


- X Has right to possess for life, but cannot sell (must preserve for X3, X4, etc)


- Handful of states have fee tail, others abolished



2 categories 




1) Fee-Tail-->FSA (with issue) (straw-man)




2) Life estate A, remainder to B "A gets FS unless he dies w/out issue)(no straw-man)

Escape


- May escape fee tail by inter vivos conveyance-->FSA


- Disentailment: Modern version of fee tail



- A has FT & a son.  A conveys "to C & his heirs" (FT, see language).  E is cut out bc FSA was created (Category 1)



- "Straw-Man Transaction" for complete control



- EX: A (FT)-->X(creates FSA), then X-->A (FSA)

Nature of the Fee Tail


Possessory Estate


Future Interest

Problems w/ the Fee Tail


- Wayward Children (Parent could not sell-->to child)


- Treasonous Barons (King couldn't take wealth from family of traitor)

THE LIFE ESTATE
Creation


"to A for life"

If Sold, Dividing the Remaining Value


- Based upon rate of return, must reduce to present value 

Restraint on Alienation


1) Disabling Restraint: Withhold power to convey


2) Forfeiture Restraint: Forfeit property if attempt to convey


3) Promissory Restraint: Promise not to convey property (enforceable K)


* Restraints on FSA are void, but valid for LE

Law of Waste


- Possessor should not unreasonably interfere w/ remainderman's expectation


Types of Waste



1) Affirmative Waste: Injurious acts reduce property value



2) Permissive Waste: Failure to take reasonable care of property (EX: Negligence)



3) Alterations of Property increasing value




- Common-Law: Ameliorative Waste: Material alterations are waste (Intent to give remainderman exact thing granted)




- Modern: Life tenant may make substantial alteration (even demolish) if remainder-value not diminished


Externalities



- By using the property, life tenant doesn't consider cost to remainderman



- Transaction costs high if one buyer/one seller


Factors in Applying the Law of Waste Doctrine



- Remainderman's Interest (EX: Preserve property for children, grandchildren, etc)



- Testator's Intent (EX: Intent to provide for life tenant for...life)


Open Mines Doctrine



- If mines/tree were being used before creating LE, it is presumed that intent allows continuance.  If not, cannot begin.

Problems w/ Life Estate

- Must have assent of remainderman to make a sale


- Hard to lease land from life tenant (must negotiate w/ remainderman)

Handling these problems


- May grant power to life tenant to lease/sell, etc


- Make life tenant a trustee. Gives life tenant a FS as land-manager, allowing them a LE.  If they sell the FS--> invest & use income w/ remainder to remainderman

LEASEHOLD ESTATES

Term of Years


"To A for 20 years"

DEFEASIBLE ESTATES

Types



1) Fee Simple Determinable (FSD)



General




- "To A, so long as..."




- "Durational" Language: while, until, during




- Lasts until the event does/doesn't occur



Future Interest




1) Possibility of Reverter in FSA




2) Transferor always maintains the possibility of reverter

2) Fee Simple Subject to a Condition Subsequent (FSSCS) "fiscus"



- "To A, but if..."



- "Conditional" Language: provided that, upon the condition that



- O has right to re-enter if condition occurs



Future Interest




- Right of Entry (Power of termination in FSA)(EX: "but if")




- Not automatic (like FSD); must exercise

Transferability


Common-Law: FSD & FSSCS not transferable inter vivos or in a will 



- Exception: Reverter & Right of Entry can be 'released; to current possessor (Not enforce the right)

Modern: Both transferable Inter Vivos or in a will

Minority (Mahrenholz)


- Some jurisdictions disallow inter vivos transfer of right of entry (!)


- O dies, leaving the entire estate to another successor--> O's heirs receive


- On the test, he will place "In most jurisdictions" or clue in the question (!)
Ambiguity: FSD or FSSCS? 

1) Language: Durational or conditional language?


2) Grantor's Intent: What did the grantor intend if the condition wasn't fulfilled?


3) Ct preference: Prefer FSSCS bc they dislike forfeiture

Restraint on Alienation

- Less likely w/ gifts to charities


- More likely when condition is malicious/spiteful



- EX: Testator devised farm to son w/ condition to forfeit if farm not used as a residence



- EX: Testator devised land to son w/ condition to forfeit if son's daughter stayed +1 week/year

Condemnation Proceedings


Eminent Domain: Gov't agency makes forced sale


Majority Rule: Holder of the possessory estate takes the entire award, holder of reversionary interest takes nothing (too difficult)

DEFEASIBLE LIFE ESTATES
Creation


"To A for life, so long as she remains unmarried, then to X"


- Both forms of defeasible s allowed: LED & LESCS


- Rare today, Wife may elect to take 50% of the estate (if -50% to wife) or will (if +50% to wife)

Granter's Intent


- Durational: "So long as" - Good Motive


- Conditional: "But if" - Bad Motive


- Invalid: If the purpose to prevent marriage (Policy: Against restraint on marriage)
********  THE SYSTEM OF ESTATES: FUTURE INTERESTS  *********

******************************************************************

- FI always attached to FSA, LE, etc (Must identify both interest & estate)

- Gives legal rights to owner; presently existing property interest

Transferor - Generically includes a grantor (Inter Vivos), A Testator (Will)

Transferee - Some one other than the transferor or the owner of the possessory estate

Breakdown...

Future Interests in the Transferor


1) Reversion or



2) Possibility of Reverter or



3) Right of Entry (aka power of termination)


Diff between Remainder & Executory Future Interest 



- Remainder becomes possessory at the natural end of the preceding Estate



- Executory Interests don't wait until the end of the preceding estate (they divest (cut off))


Future Interests in the Transferee


1) Remainder




a) Vested Remainder or





- Vested Remainder





- Vested Subject to Open





- Vested Subject to Divestment




b) Contingent Remainder or



3) Executory Interest

***********  FUTURE INTERESTS IN THE TRANSFEROR  ***********

******************************************************************
1) REVERSION (FT, LE, Term of Years)

Definition



The interest of the transferor after transferring a vested estate of a smaller quantum than the vested estate he owns (and the transder does not specify the ownership of the future interest)


Characteristics



- Always vested



- Descendible (heirs)



- Devisable (Will)



- Transferable Inter Vivos


Creation (Reversion bc O doesn't transfer his whole estate)



- O has a FS, creates a FT, LE or Term of Years (smaller quantum) --> O has Reversion



- "To A for life"-->Default to O



- "To A for life, then to revert to O -->Express to O



- "To A for life, then to B and the heirs of her body"




- A has LE, B has Remainder vested in FT.  If B doesn't have heirs, O has Reversion in FSA




- Cat I State: A LE, B Remainder Vested in FSA




- Cat II State: A LE, B Remainder Vested in FS Subject to Divestment, O Reversion in FSA



- "To A for life, then to B & her heirs if B attains age 21 before A dies"

- A LE, B Contingent Remainder in FSA, O has reversion in FSA




- When B turns 21, O's reversion is divested



- "To A for 20 years"




- A Term of Years, O Reversion in FSA



- "To A for life, then to B for life'




- A LE, B FI (Vested Remainder) LE, O Reversion in FSA


Divested



- "To A for life, then to B & her heirs if B survives A."



- If A dies before B-->B gets FSA & Reversion doesn't become possessory (it is divested)

2) POSSIBILITY OF REVERTER (FSD)

Definition



Transferor conveys a determinable estate of the same quantum that he has


Creation



"to A, so long as it is used for school purposes"

3) RIGHT OF ENTRY (FSSCS)

***********  FUTURE INTERESTS IN THE TRANSFEREE  ***********

******************************************************************
REMAINDER

Vested Remainder



A Remainder is vested if:




1) Given to an ascertained person (born) &




2) Not a subject to a condition



Indefeasible" (plain old) Vested Remainder




- Certain of becoming possessory; cannot be divested



or: Vested Subject to Open




- Interest may be partially divested bc of future additional members




- Occurs w/ class gifts




- EX: "to A for life, then to A's children & their heirs" A has one living child, B





- Vested bc no condition precedent & B is born & ascertainable





- Not indefeasibly vested bc others may be born




-EX: "to A for life, then to B for life, then to C and her heirs"





- A LE | B Vested Remainder LE | C Vested Remainder in FSA


Vested Subject to Divestment



- EX: "to A for life, then to B & her heirs, but if B does not survive A, to C & his heirs"




How to distinguish contingent remainders from vested remainders subject to divestment





- Read right to left, classify interests as you go (vested or contingent), then move to next interest

Contingent Remainder



A remainder is contingent if:




1) Given to an unascertainable person or




2) Contingent upon an event occurring other than the natural termination of the preceding estates


If recipient is unascertainable




- "to A for life, then to the heirs of B"




- Contingent bc the heirs cannot be ascertained until B dies



If Subject to a Condition Precedent (alternative contingent remainders)




- "to A for life, then to B & her heirs if B survives A, but if B does not survive A, to C & his heirs"




- "to A for life, then to B for life, then to C and her heirs if C survives A & B"





- A LE | B Vested Remainder LE | C Contingent Remainder in FSA



Alternative Contingent Remainder following LE --> Reversion to O




- "to A for life, then to B, then to C if B does not survive A"




- "to A for life, then to A's children who shall reach age 21"





- A has a 17 yr old child, B





- Common-Law: Contingent remainder was destroyed bc not ready for possession


Why the Vested-Contingent Distinction Matters



- Vested remainders are preferred



Doctrine of Acceleration




- Vested, but not contingent remainders, become possessory however & wherever the preceding estate ends





- EX: "to A for life, then to B and his heirs, but if B dies under age 21 to C and his heirs"






- Vested: If A dies before B is 17, B gets possession





- EX: "to A for life, then to B and his heirs if B reaches age 21"






- Contingent: B doesn't get possession




Transferability of Contingent Remainders





Early Common-Law: Contingent remainders were not transferable inter vivos






- Creditors couldn't reach them, although inheritable






- Vested remainders were assignable and creditors could reach them





Modern: Contingent remainders are assignable in most jurisdictions




- Contingent remainders were destroyed if they didn't vest upon termination of the preceding LE





- vs. vested remainders not destructible like this

EXECUTORY INTEREST

- Divests another interest to become possessory


Fee Simple Subject to Executory Limitation (FSSEL)



- A fee simple that upon an event occurring is divested in favor of an Executory Interest held by a transferee



- Similar to FSD, except that FI help by transferee, not O



- If the condition 


- Shifting: Divests the transferee



- Look like FSD or FSSCS but transfer interest to another transferee



- EX: To A an his heirs, but if A marries X, then to B


- Springing: Divests the transferor



- EX: "To A if she graduates from college"



- FSSEL | Spring EI



- EX: "To A and her heirs when she marries B"

The Proposed Restatement


- All FI simply called FI


- All are alienable, devisable, & descendable


- Only distinction is between vested and contingent


- Class gifts remain vested subject to open

TRUSTS
The Statute of Uses


- Didn't end the use, It didn't apply - the interests remained equitable


- Same as modern trust

Title and Interests


- Trustee has legal title


- Beneficiary has Equitable Interest (Income & Principal remainder)

Example


- "O conveys Blackacre "to X in trust to pay the income to A for life, and then to pay the principal to A's children who survive A."


- X FSA | A Equitable LE | A's children Equitable Contingent Remainder in FSA | O equitable reversion in FSA

Trust Basics


- Trustee must act for the exclusive benefit of the beneficiaries (not to benefit personally)



- Thus, subject to personal liability



- Self-Dealing: Cannot sell assets to self



- Must keep trust assets separate from self

Spendthrift Trusts


- Trust is drafted so that beneficiaries have no power to transfer/borrow against


- Creditors have no power to use (possible by state §)


- Valid in mosts states, not in England

Perpetual or Dynasty Trusts


- Continue to control disposition of wealth into the future

************  RULES FURTHERING MARKETABILITY  *************

******************************************************************
Destructibility of Contingent Remainders


Rule - At CL, a remainder in land is destroyed if if does not vest at or before the termination of the preceding estate


Destruction by Staying Contingent at the end of a LE


EX: "to A for life, then to B and her heirs if B reaches age 21."  A dies when B is age 15.




- A|LE  B|CR FSA O|Reversion FSA   




- B's Contingent Remainder is destroyed bc it didn't vest before A died


Destruction by Merger



Rule - If the LE & the next vested estate in FS come into the hands of the same person, the lesser estate is merged into the greater estate


Limitations



- Merger doesn't destroy intervening contingent remainders when the LE & the next vested remainder are created simultaneousy in the same person.



- Destructibility doesn't apply to executory interests



- Destructibility doesn't apply to equitable interests

The Rule in Shelley's Case


Rule



1) If one instrument (will or deed)



2) Creates a LE in land in A, &



3) Purports to create a remainder in persons described as A's heirs (or the heirs of A's body), &



4) Then A, not his heirs, has the remainder in FSA (or FT)


Simplified



Cannot in same instrument create a LE in a person and a remainder in the heirs of that person 


Example (Applying Rule in Shelley's Case)



"To A for life, then to B for life, then to A heirs"




A|LE




A|Vested Remainder in FSA




- Merger bc A has life estate & next vested estate



"To A for life, then to A's children" (!)



- Doesn't apply (Children, not heirs)



"To A for life, then to B for life, then to A's heirs"


General



- Alway's check for merger (!)



- Abolished in most states



- Think ShelLEy's rule

The Doctrine of Worthier Title


Rule



1) The inter vivos conveyance of land



2) A future interest in Grantor's heirs (either a remainder or an EI)



3) Then, no future interest is created in the heirs of grantor; rather grantor holds a reversion


Example



"to A for life, then to O's heirs"

**************  THE RULE AGAINST PERPETUITIES  **************

******************************************************************
The Rule Against Perpetuities

Rule

No interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest

Life in Being


- Life in Being + 21 years


- Must be alive at the creation of the interest
Example


"to A for life, then to A's first child to reach 21"



- A|Contingent remainder in FSA



- Valid because 21 year's after A's life, we will know whether the child's interests vests.



- Count 21 years after A's death


"to A for life, then to A's first child to reach 25" A has no children at time of grant.



- A's first child to reach 25|Contingent Remainder in FSA



- So if A's first child is 1 year old, we would have to wait 24 years (too long)



- What if at the time of the grant A has a 24 year old child?




- Do we know that the child will be certain to reach age 25?





- No, A may die




- Is is possible for A to have another child after the grant?




- Who owns the property at the end of A's life?





- Future interest void from the state; stricken immediately 





- O owns by reversion



- What if at the time of the grant A has a 24 yr old child?




- A has a new child, then next year A and the 24 yr old die.




- Have to wait 24 years from end of lives to see if new child makes i to 25 VOID




- Don't say this is irrelevant bc new child's contingent remainder is destroyed bc not vested at end of preceding estate




- Apply RAP 1st, not rule of destructibilities of contingent remainder. 




- This is void under the RAP


"to my grandchildren who reach 21" T leaves 2 children & 3 grandchildren under 21



- Contingency: Granchildren reaching 21



- Validating Life: T's children (bc only they can make grandchildren)




- T;s current grandchildren are also validating lives? 





- It is possible for the parents to have more children.





- Not someone who can affect the vesting/termination of the interest


"to my grandchildren who reach 21"



- What if the same grant occurred in a deed? (inter vivos conveyance)




- Can you stil use T's children as the validating lives?




 - Can T have grandchildren other than through his currently living children?





- Current children of T could die. T has 3rd child, Z, then T dies. 





- 1 yr later, Z has a child (grandchild of T)





- When will he turn 21 in relation to a life in being?





- If it's grandchildren of someone who is alive, it is likely to violate the RAP

What-Might-Happen Test


- Absurd scenarios can still create a RAP violation


The Fertile Octogenarion and Precocious Toddler



- All persons deemed capable of producing children regardless of age, no matter what age



- Medical evidence of inability to produce children, is not recognized


Example

"in trust for A, then to A's children for the life of the survivor of them, then upon the death of the last surviving child of A, to A's grandchildren." At T's death, A is an 80 year old woman w/ 2 children, B and C.



- State the title




- A|LE  




- A's children|vested remainder subject to open in LE (ascertained bc we know who they are, but subject to open bc she could have more kids)  




- A's grandchildren|Contingent remainedd FSA (bc not ascertained)





- or vested subject to open whether there are currently grandchildren born




- Are the interests of A's children B & C valid?





- Are there interests subject to the rule? Yes, bc vested subject to open (?)





- Is there a validating life? Yes, A




- Are the interests of A's grandchildren valid?





- A is not a validating life, because she cannot affect the vest/termination of the interest.





- She has to die and we may not know who all the grandchildren are.




- B&C are the validating lives bc we will know who the grandchildren are when they die.





- No A has another child (X), then  A, B, and C all die.

Worst Case Scenario for Vesting


In doing a RAP problem, for each possible validating life, assume the worst possible case for vesting


- Don't look at the soonest it could vest--> Look to the latest 

Best case scenario


- The interest is valid if ______________

Posthumous Insemination

- Frozen sperm; man has child after death.


- Cts disregard the possibility of posthumous insemination

Class Gifts

- Gift to a class must stand or fall as a unit. (all-or-nothing rule)


- If any class member fails the RAP, all fail

The Rule of Convenience (don't study too hard)


- A class gift closes upon the earlier of:



- physiological impossibility (A's death) or


- one class member entitled to immediate possession (rule of conveyance)


- Apply only when the interest is ready for possession, NOT in analyzing future distributions

Relationship of RAP & the destructibility of contingent remainders


- In RAP analysis, suspend the possibility of the destructibility of contingent remainders (bc you would destroy it and not have a RAP problem)


"for A for life, then to A's 1st child to reach 25"

Savings Clause


- To  avoid a RAP problem, it provides for termination of trust after a specified period of time, 21 years after death of named person


- Can use an extraneous life (EX: terminates at "the last person to die who is alive in China at the time of my death"



- This extreme would be invalid

Future Interests in Transferors


- FI held by transferors are regarded as vested & therefore not subject to RAP



- Poss of Reverter, Right of Entry, Reversion

Wait-and-See Approach


- Look to original date of grant


- If the interest vests within 21 years, it is soild


- If it doesn't then void under RAP

Options


- Subject to RAP

Premptive Rights


- Right to holder to purchase at a below market valid.  


- Jsd's split

RAP Reform Movement


First Phase - Not important


Second Phase 



- Avoid Fertile Octogenarian by designating anyone <65 unable to have a child



- Reform age: "To A, then A's first child to reach 25," the statute changes 25 to 21


Third Phase



- Allowed to re-write grant to conform to RAP


Wait-and-See Approach



- Largely superceded by USRAP



- Rather than invalidate under RAP, wait & see if it vests w/in permissible period (21 yrs)



- Works better with corporation bc no life-in-being + 21 (USRAP solves this)

Uniform Statutory Rule Against Perpetuities (USRAP)



- 90 years (Instead of Life-in-Being + 21)



- Greatly simplifies 



- 20 states have adopted



- EX: "To A for life, then to A's first child to reach 25"




- CL RAP: Violates RAP.  A could die the day after they have the child.




- Under Uniform RAP: Wait-and-See if it violates the 90 year period.




- Could still be invalid.  If A is 10, but dies at 90 w/ a 10 year old


Perpetual Trusts



- 1/4 of states abolished RAP in trusts



- Potentially last forever, as longs as trustee has power to sell



- Each descendant has a LE



Changes in Estate Tax Law




- Fed Estate tax is due when an interest is transferred by will, intestacy, or survivorship.




- May defer by using successive LE




- EX: "To A for life, then to A's children for life, then to A;'s grandchildren principle





- Void under RAP





- "To A for life" --> taxable





- "to A's children for life" -->not taxable bc by intestacy





- "to A's grandchildren..."--> not taxable bc end of LE




- Congress responded by the Generation-Skipping tax (not important)





- Put property in trust & each generation gets income, but no property (almost like a FT)



Issue w/ Perpetual Trusts




- Divides greatly over time w/ growth of family




- Cannot use assets. Policy: each generation should choose how to use its own wealth




- Creates permanently wealthy families--too aristocratic

Tips

- If you see an age contingency greater than 21, it may be invalid.


- "Convey"-->Inter Vivos, alive   VS  "devised"-->Dead

***********  CO-OWNERSHIP & MARITAL INTERESTS  ************

******************************************************************

COMMON LAW CONCURRENT INTERESTS

	INTEREST
	TRANSFERRABLE
	DEVISABLE
	INHERITABLE

	T in C
	Yes
	Yes
	Yes

	JT
	No; destroys unities
	No; rt of survivorship
	No; rt of survivorship

	T by E
	Not unilaterally
	No; only btwn H and W
	No; only btwn H and W


1) TENANCY IN COMMON (T in C)


- Tenants have separate, undivided interest in the land


- Transferable Inter Vivos, Devisable, & Inheritable


- No Right to Survivorship


- Enjoy right to property subject to co-tenant's interest

2) JOINT TENANCY (TC)


General



- Tenants have separate, undivided interest



- Right of Survivorship (Apply survivorship 1st, then heir gets the property)



- May have a JT in Personal & Real Property


Four Unities (Requirements)



1) Time - JT's must acquire title at same time



2) Title - JT's must acquire title by same instrument



3) Interest - Equal Interests



4) Possession - Equal Right to Possession of the whole


Severing a Joint Tenancy



Severance




- May sever unilaterally (convey to oneself)




- JT may effect a severance & destroy the right of survivorship by conveying his interest to 'another person' (Main) (!)



No Severence



Mortgage: Lein doesn't, mortgage is a form of a lein, therefore a mortgage doesn't sever



Temporary Severance




Lease:


Joint Tenancy Bank Accounts (turns on O's intention)



True Joint Tenancy




- Present possession, present use




- Intent to give 1/2 upon deposit




- Whole sum in survivorship


Payable On Death Account




- Intent only to give Right of Survivorship




- Look at intent


Convenience Account




- Gives access to the funds if O unable to take care of his own affairs at the bank




- Only have power to draw on account for O's bills, etc




- Not Right of Survivorship




- It has possible to have Convenience & Right of Survivorship (son uses to draw on, both parents die)



Presumptions




1) Assume survivorship rights intended, unless other evidence




2) Assume party who makes contribution, has right to those funds (unless proof of intent to gift)


Relations Among Concurrent Owners



Partition




1) Partition by Sale - Sell property, divide proceeds (Modern pref)



2) Partition in Kind - Physically split property (Historical pref)





General






- Ct will still order for sentimental interests






Emotional Attachment






- Considers non-market value







- $ can't compensate for emotional attachment







- Protects the individual from the demands of society





Partition by Sale ordered When






1) Physical partition is impracticable or inequitable







- EX: Can't split bc one tenant would get river access, to the detriment of the other tenant







- EX: Residential lot in subdivision with large house, small yard






2) The Interests of the owners would be better promoted by sale

Liability of a Cotenant for Rent

Rule: A tenant in Possession has no liability to a cotentant not in possession for rent, absent Ouster or agreement to pay rent


1) Agreement


2) Ouster - Occupying cotenant refuses a demand of the other cotenants to be allowed into use & enjoyment of land




Exception: Spousal Abuse

Leasing an Interest in Tenancy


- One tenant may lease to a third party



- Lessee may only take what grantor had (right & possession subject to other tenant's rights)



- Cotenant/Joint Tenant can recover proportionate share of rent lessor has received



- Can recover rental value if lessee ousts

Repairs & Improvements


Payment for Natural Resource



- 

Taxes, Mortgages, Caring Charges



- Paying cotenant can bring an action for contribution from the nonpaying cotenant


Accounting



- If tenant is in sole possession, if the 


Repairs



- No Right of Contribution from cotenants to payment for necessary repairs



- But may get a credit in an accounting action. (May offset repairs if settling accounts)



Policy: Ct hesitant to decide what repairs are necessary/not necessary


Improvements



- No right to contribution from other cotenants for improvement costs



- Value of improvement, not costs



- Person making improvement bears risk



- Partition in Kind Action - Improved portion awarded to improving cotenant



- Partition By Sale Action: Award improver the added value

3) TENANCY IN THE ENTIRITY

Five Unities



1-4) Same as JT +



5) Marriage

MARITAL INTERESTS

Common Law History


- H & W have separate ownership but

- Given to spouse who acquires the property


- Coverture: The Femme Covert 


- Female under cover of male's protection



- Wife loses her legal capacity to property.  



- Property prior to marriage became property of husband



- Exception: Paraphranelia (Jewelry & Clothing)

Married Women's Property Acts (MWPA)


- Response to Historical CL, coverture


- Gave married woman control over all her property


- This separate property is immune from H's debts


- Gained control over earnings outside the house

Tenancy by the Entirety & Creditors of One Spouse


Modern Tenancy by Entirety


Group I: Unaffected by MWPA



Group II: Creditor can reach debtor spouse's interest in possession & survivorship


Group III: No interest of debtor spouse may be reached (Majority)




Policy





1) T by E tenant doesn't have a separate interest for creditor to reach





2) "Nest Egg Policy" is immune to creditors





2) Homestead Exemption: precludes creditor's from reaching a tenant's homestead






T in C / JT: $ Cap






T by E: No Cap



Group IV: Creditor can reach debtor spouse's interest in survivorship only. 




- EX: If husband commits crime, creditor would want wife to die 1st bc she has right of survivorship (Husband lost his).





- Creditor gets husbands Right of Survivorship

Community Property



- H & W are marital partnership 



- Shared Property (TX)


Federal Forfeiture Law



- Property used in furtherance of criminal activity forfeits right of survivorship



- Group II:  W "steps into H's shoes" (Gets Present Possession + Right of Survivorship)

Termination of Marriage by Divorce


History



- Each owned separate property. Divorce divides property.



- Would get alimony, lifetime obligation to support. 



- Reduced if W's fault.


Modern "Property" Subject to Division



- No-Fault Divorce



- Equitable distribution of property in states that aren't community property (%40): 




Marital Property




- Combine all property from H & W's marriage, then divide 50/50 (w/ some adjustments)(excludes pre-marriage property) or




- All property acquired during marriage except gifts





- No Alimony

Professional Degrees



Majority: Professional degrees are not marital property



Minority: Reimbursement Alimony: Reimburse for cost of contribution of education (not value)



New York




- Degree or Career is marital property.




- Diff from reimbursement alimony bc gets value

Career & Celebrity Status



- Economic value isn't predictable like a degree



- NY Domestic Relations Law: Contributions to career/potential career is considered


Goodwill



Professional Goodwill



- Reputation will probably generate future business




- Is marital property




- Salable & Marketable




- EX: Taking over dentist office recognized as a property asset


Uniform Premarital Agreement Act



- Antenuptial agreement valid unless insufficient disclosure

Termination of Marriage by Death


History: Traditional View of Personal Property


- W: Takes 1/3 if there's a surviving issue, 1/2 if none



- H: Take's all W's property


History: Traditional View of Real Property



Dower (not too important)




- Surviving W gets 1/3 of H's property (FSA, FT) in LE if it was inheritable by W's issue




- Protects W




- Doesn't get if H's FT shared w/ another W




- TX doesn't have, TX is community property




- Became less useful over time bc it only attached to real property-->Modern Elec. Share





- Personal Property increases, Real Property decreased


The Modern Elective Share



Forced Share




- Spouses can take a share (1/2 to 1/3) of all real & personal property that decedant spouse owned at death




- Doesn't have to take, but can elect to take through will




- No protection from inter vivos conveyance

Community Property System


Definition



- Earnings during marriage & the rents, profits, & earnings (doesn't exist in marital property states)



- H nor W can make a unilateral conveyance & wipe out the others interest


Separate Property



- Property acquired before marriage or during by gift is not CP


Tracing Principle



- CP exchange for something else, which = CP



- EX: CP in cash to buy boat.  Boat is CP

Transmutation



- Can change CP to separate property by mutual agreement


- May transmute property into JT: Separate property held by both H & W


Death



- No right of Survivorship



- If die intestate-->law of intestacy, surviving spouse is heir


Management of CP


- Manager has a duty of good faith



- Creditors may reach manager



- May make reasonable gifts w/out consent of other party explicitly, if in good faith


Mixing CP w/ Separate Property



Approaches: When was there 1st some right to property? 




1) Inception of Right - Determined at the time of acquisition. Spouse entitled to 1/2 CP payments. (TX)



2) Time of Vesting - Determined when title vests.



3) Pro Rata Sharing - Divide by 'pro rata' share of title



Separate Property increase in value over course of marriage, if spouse participates




1) Compare to other comparable properties




2) Reimbursement Model: Value of labor which has not been adequately compensated by salary

Migrating Couples

General



- Depends on domicile when acquired

Choice of Law Rules



1) Community Property or Common-Law?




- Property has the characteristic determined by the domicile  at the time of acquisition (state law)




- Doesn't change when domicile changes




- EX: Married Couple in one state, but property acquired in another



2) How to dispose of decedent's property?




If Personal Property: Law of Decedent's Domicile, at death




If Real Property: Law where land is located, at death

Rights of Domestic Partners


Common-Law Marriage


- Cohabitants must manifest intent to be husband & wife & hold themselves out as such



- If jsd recognizes, same rights as real marriage



- Problem w/ CL Marriage: Uncertain


Co-Habitants who don't have a CL Marriage



- No property rights



- Contractual Approaches




- Implied K: to share assets between unmarried cohabitants is enforceable (Marvin) (not enforceable in all jsd's)




- Express K: Allows

******  LEASEHOLDS: THE LAW OF LANDLORD & TENANT  *******

******************************************************************

LEASEHOLD ESTATES

1) Term of Years


Main Points



- Fixed period as stated on a calendar



- Termination upon specified events


General: May be >year

2) Periodic Tenancy

Main Points


- For a fixed period, to continue for successive periods, for the same period of time until LL terminates


General


- Common in residential leases


Common-Law Notice of Termination Required


If Year-to-Year or longer: 6 months notice



If >Year: Notice equal to period of periodic tenancy lease, can't exceed 6 months



- Terminates on last day of period



- § may specify 30 days

3) Tenancy at Will


Main Points



1) Exists for an unspecified period of time



2) Mutual power of termination: LL or tenant may terminate


General


- May have a term of years or periodic tenancy coupled w/ unilateral termination



- Default estate if not Term of Years or Periodic Tenancy


Life Estate Terminable



- Lease creates a determinable LE



- Created when a life tenancy terminable at the life of the tenant (Garner)

- Cts moving this direction

Test: Which Leasehold Estate (!)

1) Is it a Term of Years?  If not, 


2) Is it a Periodic Tenancy? If not,


3) Then it is a Tenancy at Will

THE LEASE


General



- Grants right to possession to T for a period of time


Indicators of License, not lease


- Restrictions to use indicate license



- Less-Exclusive possession



- Revocable



- EX: Hotel guest


Delivery of Possession


Holdover Tenants




English Rule: LL has implied duty to put lessee in possession (minority)




American Rule: No LL duty. T has action against former T (majority)




Which Rule is Better?




- T's incorrectly presume LL has duty, supports English Rule





- LL can evict holdover T more cheaply, supports English Rule





- Holdover T could claim oral extension, LL knows, supports English Rule



Partial Holdover




- T could take partial possession, rent deduction


Subleases & Assignments


Privity of Estate



Sublease




- Sublease doesn't carry privity of estate




- EX: A promises X he won't build a factory. A sells to B, who puts a factory. 





- B could be subject to his predecessor's promise under privity of estate




Assignment





- Is privity of estate. No privity of K.




How do you know whether sublease or assignment?





- Assignment gives whole of remaining term left-->No privity of Estate (rest of estate)





- Sublease gives part of remaining term left-->Privity of Estate (2 year lease, but convey 1 year)





- Ct also looks to parties intent re: whole/partial term



Privity of Contract: Lease contains promises from one party to another





- May sue 3rd party beneficiary


Transfer of Leases



Traditional Rule: LL's discretion, don't need a reason to decline (majority)



Modern Rule: LL can deny consent but must have a reasonable commercial basis




- K implies good faith, pro-alienability, can bargain-for higher rent



Terminate & Recapture Clause




- T may give notice of assignee/sub-lessee.  LL option to terminate lease & enter w/ assignee/sub-lessee



Duty to Mitigate




- If old T defaults, & new T offers rent. LL has duty to mitigate to accept or find new T



Commercially Reasonable: In withholding consent




- Quality, not personal taste




- EX: Not reasonable to prevent competitor from leasing. Competition unfair for both parties & impinges sublessee from performing their obligatory lease payment




- Fundamental beliefs are not commercially reasonable




- EX: Church refuses to rent room to pro-abortion group. Could argue it restricts donations


Tenant Who Defaults



Traditional Rule: Self-help procedures employed by L to remove defaulting T may be used if:




1) Peaceful &



2) Entitled to Possession



Modern Trend: Bar self-help to dispossess a breaching T.  Failure to use Ct renders self-help wrongful conduct (majority)


Tenant who Abandons Possession
***************************  EXAM TIPS  **************************

******************************************************************
Essay

- No need to remember history: always assume modern trend (FS-->assume grantor conveys largest estate he has)


- Will specify what rules are in effect/not in effect.  EX: "Assume the Rules of Destructibility are intact" 


- Best Way to Approach Interests & Remainder -->This is how to drill it down



- Use definitional diff between Executory Interest & Remainder, then between Vested & Contingent Remainders

Multiple Choice
- It's law school so the story always ends badly

***************************  CASES  **************************

******************************************************************
adopted from online sources
Cases

JOHNSON v. M'INTOSH: Acquisition by Discovery, 1st to Possess has right under The Discovery Rule
IllDstCt granted Ds a property title in the state on the basis of a US land grant.  π's (Apellants), mostly British subjects & heirs, claimed title to property conveyed to them by the Piankeshaw Indians prior to the American Revolution. Ps contended that their title ran directly from the Native Americans who owned the property  &  therefore it was superior to Ds' title. Ds' land grant came from the US gov't. DistCt held Ds' claim superior. DistCt based decision on the idea that the Piankeshaw were not able to convey the land bc they never "owned" it in the traditional sense of the word. The SupCt agreed & upheld Ds' title by land grant as superior. Judgement for D.

Did the Native Americans have the right to convey title to the land? Under the Discovery Rule, Native Americans rightfully possessed the land bc they were 1st in time to possess

PIERSON v. POST: Acquisition by Capture: 1st to kill & capture has right. Enough if taken. Pursuit alone not enough (current)
Post (P) was in pursuit of a fox while hunting w/ his hounds. Pierson (D) killed & captured the fox despite knowing P was pursuing it. Neither party owned the land they were hunting on. Post brought suit in trespass, contending he acquired title to the fox when he began to hunt it. D asserted P didn't have control over the fox & therefore hadn't acquired property interest in it.  D appealed.

Does the mere fact that a person pursues a wild animal grant that person a right to the animal?  No.  In order to obtain title to a ferae naturae (wild animal) a person must take it. The “first to kill & capture” is the superior rule of law. Had Post mortally wounded the animal, it would have been sufficient to show possession since this would have deprived the animal of its natural liberty. However, π was only able to show pursuit. Therefore P acquired no property interest in the animal. Reversed to favor D.

Bright Line Rule: Analogy to out-of-bounds.  Virtue of knowing the rule stops litigation.  Here, the BLR is Capture.  Cheaper to administer the property.

Majority Policy: Certainty in peace & order. TrCt judgment for P. Majority rule easier to administer than dissent. (CD-furthermore, under Locke, the animal was removed from its state of nature, & that is when the property began).

Dissent: Policy-Based: The death of a fox is a matter of public interest. As a matter of public policy, our decision should offer the greatest possible encouragement to the destruction of this animal. Because it was nearly certain that P would have captured the fox, the judgment should be affirmed.  (Reasonable Prospect of Capture should suffice). Sought to reward the pursuer for his effort. 

GHEN v. RICH: Custom & usage may determine property ownership in select industries
Ghen (P) killed a whale at sea & his identifying bomb-lance in the whale. Custom & usage in the Cape Cod whaling industry:  whale-killer using a marked bomb lance owns the whale. If the whale was found on a beach, finder would notify killer & receive finder’s fee.  The whale washed up on shore 17 miles away. Discovered by Ellis. Ellis knew or should have known of the custom  &  usage in the industry. Ellis sold whale at auction to Rich (D) who shipped the blubber. P discovered & initiated a libel action to recover the whales' value.

Can the Ct look to custom & usage w/in an industry to determine the rule of law regarding the ownership of property? Yes. 

Who is the owner of a whale that was harpooned & then found on shore by another? The harpooner is the owner even if whale later discovered on the shore by another.

The rule that the whale killer is the rightful owner has been recognized for many years & embraces the entire industry. The rule requires the first taker to do all that is possible under the circumstances & offers reasonable salvage to a finder for securing or reporting the property. Unless it is sustained, the whaling industry would cease, bc no person would engage in it if the fruits of his labor could be appropriated by a chance finder.  Judgment for π.

KEEBLE v. HICKERINGILL: Recovery for malicious interference w/ ability to use private land for pleasure & profit
Keeble (P) placed duck decoys & nets in a pond on his land & sold the captured ducks for profit. Hickeringill (D) fired guns near Ps land to frighten & drive away the ducks, not to capture them for himself. P brought action in trespass & awarded 20 pounds. D appeals.

Can a party recover for malicious interference with his ability to use his land for pleasure & profit?  Yes. 

Should a privileged act that causes harm to another be legally actionable if the reason for the action was to cause harm? Abuse of Right Doctrine: Owner abuses property right when they exercise it w/ intent of harming someone. Later case establishes motive as irrelevant.

Keeble’s use of his property to capture ducks & sell them for profit was lawful. Every man has right to use his land for his pleasure & profit. An action lies when D commits malicious acts interfering w/ the profession or livelihood of another. However, if Hickeringill had set up decoys on his own property to capture them for himself, no action would lie because he has as much liberty in the use of his land as the P. Affirmed.

Notes: This is a property, not torts, case. P didn't bring this lawsuit to recover for the value of waterfowl he was unable to capture as a result of D’s actions. The judgment was compensation for D's interference with the use of his real estate.

Ratione soli - Owner of land has possession of wild animals on it

Must Capture to Claim ducks: (Pierson v. Post)

Int'l News Service v. Associated Press: News is Common Property, but may be protected during development to encourage market & discourage unfair competition
P (AP) & Ds (INS) are in the news collection business.  The news is distributed to newspapers around the county.  P & D are in direct competition.  The Ds were involved in collecting news posted by the Ps on bulletin boards & newspapers & then reproduced these news as their own work.

Can P exclude D from copying news that Ps have already published? Yes. When considering whether Ps have property rights in the news published, consider Ps rights vis-à-vis the D, not vis-à-vis the public.  D is a competitor of the Ps & it is using he Ps news stories for its own profit.  P labored to produce these news stories & D is trying to reap what it has not sown.  This is unfair & results in losses that destroy the incentive to produce such “hot” stories.  Therefore, Ds aren't allowed to “steal” Ps stories for a certain amount of time.  This time should be set so D won't be able to enjoy the benefits of P’s labor. Most states don't follow this case.

	Cheney Bros. v. Doris Silk Co.: Property is limited to chattel of your invention to prevent monopoly & allow copyist 'Free-Ride' for public interest


Appeal from an order dismissing unfair competition suit seeking DAS & equitable relief. Cheney Brothers (P) engaged in the design & manufacture of silks. Each year they designed several seasonal patterns. Most failed but some were successful. Even when successful, their life span was usually only 8-9 months. It was virtually impossible to get design patents on them. They could not be protected by copyright. Doris Silk Corp. D copied the patterns & undercut Ps’ prices. P sued for damages & equitable relief under general property law. P argued that D knew the designs were created by P. P contended that the SupCt Intl News Service created a common law patent & that rule was applicable in this case. Their suit was dismissed by the TrCt & Cheney Brothers appealed.

Unless recognized under common law or by some statute, is a person’s property limited to the chattels which embody his invention? Yes. Cannot be prevent imitation bc that creates a monopoly. No common law patent protection bc it is impossible to determine the scope of that protection. SupCt didn't create such protection in the International News Service case & that ruling is limited to its facts. Congress has the power & authority to address this issue & has already refused to give protection requested by P.  Affirmed.

White v. Samsung Electronics America Inc: Rule
Samsung (D) ran a TV ad, which depicted P for the purpose of selling VCR's. P sued for appropriation. Vanna White (P) is the hostess of “Wheel of Fortune.” P markets her identity to various advertisers. The ad depicted a robot, which was consciously presented to resemble P next to a game board that is instantly recognizable as The Wheel of Fortune. D referred to the ad as the “Vanna White” ad. P neither consented to the ads nor was paid. P sued for: (1) California Civil Code section 3344, (2) the California common law right of publicity; & (3) the Lanham Act. DistCt granted summary judgment against P on each of her claims. P appealed.

Rule TV & other media create marketable celebrity identity value. Law protects the celebrity’s sole right to exploit this value whether the celebrity has achieved fame out of ability, luck, or a combo thereof.

Is the appropriation of a person’s identity without consent an invasion of the right to privacy? Yes. 
* D used a robot with mechanical features & not a manikin molded to P’s precise features. The Robot wasn't P’s “likeness” within section 3344.
* Common law right of publicity cause of action may be pleaded by alleging: (1) D’s use of P’s identity; (2) the appropriation of P’s name or likeness to D’s advantage; (3) lack of consent; & (4) resulting injury. Right of publicity not limited to appropriation of name or likeness.
* Right of publicity developed to protect commercial interest of celebrity in identities. The theory is that a celebrity’s identity is be valuable in the promotion of products, & the celebrity has an interest that may be protected from the unauthorized commercial exploitation. If the identity is exploited, there is an invasion of his right whether or not his “name or likeness” is used. It is not important how D has appropriated P’s identity, but whether D has done so.
* D’s parody defense is rejected. Parodies run for the purpose of poking fun. D's primary message is: “buy Samsung VCRs.” (profit vs. fun)

Dissent. (J. Kozinski) Overprotecting intellectual property is as harmful as under protecting it. Creativity is impossible w/out a rich public domain. Nothing today, likely nothing since we tamed fire, grows by accretion, each new creator building on the works of those who came before. Overprotection stifles the very creative forces it’s supposed to nurture.

Discussion. The Ct abandoned the strict common law rules of appropriation. The viewer of the ad could clearly see that it was an attempt to convey P on the set of Wheel of Fortune. D hoped to profit from P’s fame without paying her for it. Because P didn't consent to such appropriation, D is liable. Reversed.

Moore v. Regents of the Univ. of California: 70.Rule
Moore (P) was treated for hairy cell leukemia by Golde (D) at UCLA Medical Center. Test results revealed that Moore’s cells would be useful for genetic research & Golde removed blood, bone marrow, Moore’s spleen, & other tissues. Golde didn't inform Moore of his plans to use the cells for research. After Moore underwent surgery Golde falsely told him that he needed follow up treatment & further tests which must be conducted at the UCLA Medical Center. Golde took blood & tissue samples from Moore on several occasions over a seven year period & retained Moore’s spleen for research without Moore’s knowledge or consent. Golde patented a cell line using Moore’s cells. The Ds received substantial royalties from licensing the technology including cash & stock options. Moore learned of Ds’ activities & sued in state Ct on thirteen counts including a claim for conversion, claiming that his blood & tissues & the cell line developed from them were his tangible personal property. TrCt sustained the Ds’ demurrer on the conversion claim & dismissed the case on the grounds that all of the remaining claims were subordinate to the conversion claim. On appeal, CtApp reversed, holding that informed consent was inadequate & concluding that there were no grounds establishing that Moore had abandoned or consented to the use of his tissue for research unrelated to his treatment. Golde & the Regents of the University of California appealed.

Does a claim for conversion lie for the use of a P’s bodily tissue in medical research without his knowledge or consent? No. A claim for conversion does not lie for the use of a P’s bodily tissue in medical research without his knowledge or consent.

Under the duty to obtain informed consent, must a doctor disclose his intent in using a patient for research & economic gain? Yes

Rule for Conversion To establish conversion, P must establish an actual interference with his ownership or right of possession. Where P neither has title to the property alleged to have been converted, nor possession thereof, he cannot maintain an action for conversion. The Ct held that since the P didn't expect to retain possession of his cells, to sue for their conversion he must have retained an ownership interest in them. There are several reasons to doubt that he retained such interest. First, there is no precedent in support of P’s claim. Second, California statutes drastically limit any continuing interest of a patient in excised cells by requiring that they be destroyed after use. Third, the subject matter of the patent (i.e. the patented cell line & the technology & products derived from it) cannot be Moore’s property. Moore’s allegations state a cause of action for invading a legally protected interest of his patient. A cause of action can lie under the informed consent doctrine as a breach of the fiduciary duty to disclose material facts, or the lack of informed consent in obtaining consent to conduct medical procedures. A reasonable patient would want to know that his physician’s professional judgment might be impaired by an independent economic interest.

Policy Ct stated that it must balance competing interests to determine whether conversion liability should be extended. Extension of conversion liability would greatly harm to future medical research. Ct held this was an issue better left to the legislature.

Disposition Complaint states a cause of action for breach of the physician’s disclosure obligations. Not for conversion.

Notes While the patents at issue in this case don't claim DNA sequences specifically, this case is widely cited in the context of legal issues involving DNA & biotechnology & the ethical implications of these new technologies.

Jacque v. Steenberg Homes: 89. Right to Exlude
Hypo based on case: π benefits 2K to cross through D's land, look at the right to exclude.  π has the right to exclude D from crossing through the land to avoid from D gaining from the use of π's land.  π is eligible for a restitution benefit of D's unjust enrichment.  If D offers π 1K for a cost of -$1 to π, both parties would be better off.  Demsetz would argue that there may be a danger in the cost of seeking the transaction.  This is known as the transaction cost under the economic model.

State v. Shack: 90. Social Policy Limitation on Right to Exclude under Doctrine of Necessity
D entered on π's land to assist migrant farmworkers.  The case demonstrates a limitation on the Right to Exclude under the Doctrine of Necessity.  The social need is higher than the Right to Exclude bc injured and unattended farmworker's are not productive, which is wasteful to society.

Armory v. Delamirie: 98. Rule
Armory (P), a chimney sweep, found a jeweled ring while cleaning a chimney & took it to Delamirie (D), a jeweler, for appraisal. Delamirie’s apprentice took the stones from the socket. Delamirie then offered Armory three half-pence. P refused & sued in trover for money damages for the value of the jewels. Ct held that when DAS are at AN unascertainable amount below an upper limit & when the uncertainty arises from D’s wrong, the upper limit IS taken as the proper amount. D liable for the highest possible value of the stones unless he produced them for the Ct. D also liable for acts of his apprentice in removing the stones. Judgment for P.

What rights does a finder of property have in the property? A finder of a chattel doesn't acquire an absolute property right, however he does have title superior to everyone except the rightful owner. 

Notes: This case illustrates an application of the prior possessor rule, whereby the title of the finder is superior to anyone but the true owner.

Hannah v. Peel: 101.Rule
Peel (D) bought a home in 1938 but never moved in. In 1940, during WWII, Peel’s home was used by the military. Hannah (P) was a lance-corporal in the Royal Artillery stationed in the house. Hannah found a brooch on a windowsill in a room in a remote part of the house that was being used as a sickbay. Hannah gave the brooch to the police. In 1942 the police gave it to Peel who then sold it for 66 pounds. There was no evidence that Peel knew of the existence of the brooch before Hannah discovered it. Hannah sued to regain possession of the brooch or its value & Peel in turn asserted that he had superior title because the brooch was found on his property. While a man possesses everything attached to or under his land, he doesn't necessarily possess a thing lying unattached on the surface. There's no doubt the brooch was lost property. Peel had neither prior possession of the brooch nor possession of the premises in which it was found at any time. Judgment for Hannah.

Who has superior title to lost property that is found on land owned by another? The finder of lost property has superior title against the owner of the land on which it was found.

Key issues are 1) possession (not ownership) of the land, status & knowledge & 2) the circumstances of the discovery. Peel owned the real estate but never in possession. Ct considered the authorities & adopted the rule of Bridges v. Hawkesworth. In Bridges, P found money in Hawkesworth’s shop & left it with him in case the true owner returned. After 3 years Bridges sued for  return. Ct ruled in his favor, holding the finder of lost property has superior title to all but the true owner. 

Contrary to Normal Outcome: Normal outcome is that owner-occupier has right.  Here it is owner- non-occupier & 2) Owners have a right to exclude (not here bc Gov't took over house)

McAvoy v. Medina: Mislaid Property goes to Locus Owner, not finder
McAvoy (P) saw & took a pocketbook lying on a table in Medina’s (D) barbershop. He gave it to Medina to hold for the true owner but the true owner was never found. D demanded the pocketbook from P. P refused, asserting ownership. P sued. Ct judgment for D. P appealed. This pocketbook wasn't lost, in which case the finder would have a valid claim to hold the it until called for by the true owner. Mislaid goods are those which are placed voluntarily by the owner & forgotten. The lost purse in this case was voluntarily placed on the counter by the true owner (left there accidentally) & therefore mislaid property. Mislaid property creates a bailment that the shop owner holds for the true owner & finder acquires no rights in the property. Affirmed.

Is property left accidentally in a shop lost or mislaid property? Mislaid property

Who has rights in the property, the finder or the owner? The owner 

Newman v. Bost: 167.Causa Mortis Gifts
Julia Newman (P), files suit against F. W. Bost (D, administrator of the deceased’s estate. P claims D converted gifts the deceased made by gift causa mortis.  The P, the housekeeper of the deceased, files suit against the administrator of the deceased’s estate, claiming the D had converted items that the deceased had gifted to her in contemplation of his death. Among these items, were a life insurance policy & other valuable papers in the deceased drawer. Close to the interstate’s death, he had called the P into his room & given her keys & told her to take them & keep them & to have everything in the house. One of the keys the P had received unlocked the deceased’s bureau drawer that contained important papers & his life insurance policy. || Ct determined that P didn't receive the life insurance policy or important papers in the bureau drawer as the deceased had been capable of delivering these items to her & he didn't, thus actual manual delivery didn't occur.

Rule To constitute a gift causa mortis, a gift made in contemplation of & expectation of immediate death, there must be an intention to make a gift & actual delivery of that gift. The donor of the gift can expressly or impliedly intend to make a gift, but it must be clear that the donor knew what he was doing & that he intended to make a gift. Actual manual delivery must occur when articles are present & capable of manual delivery. Constructive delivery may occur when the things intended to be given are not present, or when present are incapable of manual delivery because of their weight or size.

Whether the deceased’s actions of handing private keys to the P & instructing her that he wanted her to have everything in the house constituted a gift causa mortis of all of the possessions in the house including the deceased’s life insurance policy.  As the life insurance policy was present in the room when the deceased gave his keys to the P & the policy was capable of actual manual delivery, the policy wasn't part of the gift to the P. But the bureau & other articles of furniture, capable of being unlocked by the keys given to the P were gifts & P became owner. 

Discussion. Acquisition by gift causa mortis requires the intent of the donor to 1) make such a gift & 2) delivery of the gift. Actual, manual delivery is needed if the item is capable of being given & is in the presence of the donor & the donee. Constructive delivery of the item is deemed sufficient if the item is incapable of being manually delivered because of its size or it is not in the presence of the donor & donee.

Gruen v. Gruen: 174. Valid Inter Vivos gifts may be made of a remainder, where the donor is a life tenant of the chattel.  Gift effective on transfer of interest
P commenced action to get a painting he claimed his father had given him as a gift. P presents evidence (letters) that his father made a gift of a valuable painting to him on his birthday, but the gift was such that P would not take possession of it until his father’s death.  Elder Gruen sent P a letter giving him the gift, but saying that he wanted use of it until he died.  Later, on legal advice, he sent P another letter with a cover letter, saying that he still wanted to give him the painting & keep a life interest, but for tax purposes he wanted to refrain from saying that.  P never took possession of the painting, nor did he try to.  Painting remained in his father’s possession until he died. || TrCt for D, finding no gift established.  P appeals. || AppDiv found a valid gift. Reversed & remanded for TrCt to determine value of painting. || Valued at $2.5m.. Ct judgment favoring P’s complaint for declaratory judgment. || D appeals the order from the AppDiv directly to CtApp. CtApp believes P established a gift was made.  Declaratory judgment plus costs to P.

	Can a valid inter vivos gift of a chattel be given in which the donor reserves life estate in the chattel? Yes. A valid inter vivos gift requires intent (from donor), delivery, & acceptance.  Valid evidence of inter vivos gifts can be made of a remainder, in which the donor becomes a life tenant of the chattel (or real estate, as the case may be).  Gift is effective on the transfer of the interest, not specifically on the physical delivery.  Law presumes acceptance.


Van Valkenburgh v. Lutz: Rule (CD: brief may be inaccurate)
Mary & William Lutz purchased lots 14 & 15 in Yonkers, NY.  To the west was a wooded triangular tract – lots 19, 20, 21, & 22 – the ownership of which is at issue in this case.  The Lutz’s partially cleared the triangular tract & built for Charlie a one-room structure on lot 19.  The Van Valkenburghs bought lots 19, 20, 21, & 22 from the City of Yonkers; no personal notice of the proceedings was given the Lutzes.  Lutz claimed to have prescriptive rights over the property.

Did the Lutz’s acquire adverse possession over the property in question?
RULE: To acquire title to real property by adverse possession not founded upon a written instrument, it must be shown by clear & convincing proof that for at least fifteen years (formerly 20) there was “actual” occupation under a claim of title, for it is only the premises so actually occupied “and no others” that are deemed to have been held adversely.  The essential elements of proof being either that the premises


1. Are protected by a substantial enclosure, or are – exclusive possession, open & notorious, claim of right


2. Usually cultivated or improved.

ANALYSIS: Ct finds there is no proof that the subject premises were “protected by a substantial enclosure” which leaves for consideration only whether there is evidence showing that the premises were cultivated or improved sufficiently to satisfy the statute.  Proof fails to show that premises were improved.  Lutz testified himself that he thought he built the garage on his own property, which certainly falls short of establishing that he did it under a claim of title hostile to the true owner.  D’s subsequent words & conduct confirm the view that his occupation wasn't “under a claim of title”.  D CONCEDED that the P’s legal title conferred actual ownership entitling them to possession – provided as a basis for establishing D’s right to an easement by adverse possession.

CONCLUSION: The proof fails to establish actual occupation for such time or in such a manner as to establish title.  What we are saying is that the proof fails to establish actual occupation for such a time or in such a manner as to establish title by adverse possession.

DISSENT – Proof shows Ds had adverse possession. How does Ct find that proof points the OTHER way?  Because “a claim of title may be made by acts alone, quite as effectively as by the most emphatic assertions.”
Mannillo v. Gorski: Rule
Gorski (D) & her husband entered into possession of a lot under a purchase agreement in 1946 & obtained title to the real estate in 1952. Mannillo acquired an adjacent lot in 1953. Gorski made improvements in 1953 including a concrete walkway extending to the front & rear of the property which encroached upon Mannillo’s lot by 15 inches. Gorski had built the walkway with the mistaken belief that the property belonged to her. Mannillo sued Gorski in trespass & Gorski counterclaimed for adverse possession. Gorski asserted that she had acquired the land through adverse possession beginning in 1946 & continuing for more than twenty years. Mannillo contended that Gorski could not acquire the land through adverse possession because she possessed the land through a mistaken belief of ownership. Mannillo asserted the possession must be hostile under New Jersey law & that an encroachment onto the land of another must be accompanied by an intent to invade the owner’s rights. TrCt judgment for Gorski, finding that her possession was exclusive, continuous, uninterrupted, visible, notorious, & against the rights & interest of the true owners. Mannillo appealed.

Must possession be hostile in order to acquire land through adverse possession in New Jersey (Maine doctrine)? No. A party may acquire land through adverse possession if that party had a mistaken belief that she had title to the property (Connecticut doctrine).

What is required in order for a minor encroachment along a common border to constitute “open & notorious” possession?  In order to constitute “open & notorious” possession, the true owner must have actual knowledge of a minor encroachment along a common border.

Test for Adverse Possession: Any entry & possession for the required time which is exclusive, continuous, uninterrupted, visible, & notorious, even though under mistaken claim of title is sufficient to support a claim of title by adverse possession.

Open & Notorious Possession: Possession is open & notorious only when the true owner has actual knowledge. When the possession of land is clear & large enough to be immediately visible, there is a presumption that the true owner has actual knowledge of the adverse occupancy; however, there is no presumption of actual knowledge by the true owner when the encroachment is of a small area along a common boundary & is not clearly & self-evidently apparent to the naked eye.

This rule may impose undue hardship upon an adverse possessor. Equity may therefore require that the true owner convey the disputed land to the adverse possessor upon payment of its fair value.

Disposition: Remanded determination of whether Mannillo had actual knowledge of the encroachment and, if not, whether Mannillo should be required to convey the strip of land in exchange for its fair value.

Howard v. Kunto: Rule
Several owners of property in a summer resort destination discovered that the land they occupied didn't match their deeds (see diagram). Howard owned the deed to the property occupied by Moyer & Moyer held the deed to the property owned by Kunto. Howard & Moyer traded deeds giving Moyer the correct deed & Howard the deed to the land occupied by Kunto. Howard brought suit to quiet title & to assert his ownership of the real estate occupied by Kunto. Kunto contended that although he had been in possession of the land less than one year, he & his successors had been living on the property for longer than the 10 year statutory period & he therefore acquired the land through adverse possession by tacking. TrCt judgment for Howard, holding that the actual transfer of possession is insufficient to establish privity when the deed does not describe any of the land occupied. Kunto appealed.

Is tacking of possession by subsequent occupants permitted if the land is occupied under a mistake of fact? Yes. Tacking of possession by subsequent occupants is permitted if the land is occupied under a mistake of fact provided the occupants are in privity.

May a party prevail on a claim of adverse possession if physical use of the property was limited to summer occupancy? Yes.

A purchaser of land may tack the adverse use of his predecessor in interest when the land was intended to be included in the deed between them but was mistakenly omitted from the description. The requirement of privity is merely judicial recognition of the need for some reasonable connection between successive occupants of real property so as to raise their claim of right above the status of a wrongdoer or trespasser. 

In this case, successive purchasers received record title to land under the mistaken belief that they were acquiring the adjacent tract. There is a substantial difference between a squatter or trespasser & a good faith purchaser who, along with several neighbors & as the result of an inaccurate survey, mistakenly occupies the property adjacent to that described in his deed. Judgement reversed.

Policy Early certainty as to the location of land ownership is beneficial. The technical requirements of privity should not be used to upset the long period of occupancy of a good faith purchaser who received an erroneous deed description. In this case there is sufficient privity to allow tacking.

Continuity of Possession The requisite possession to maintain a claim for adverse possession requires such possession & dominion as ordinarily marks the conduct of owners in general in holding, managing & caring for property of like nature & condition. This property is a summer vacation home & there was continuous possession even though the property was used only in the summer months.

See Mannillo v. Gorski for a property law case brief addressing issues of mistaken belief & open & notorious possession in the context of adverse possession of real estate.

O'Keeffe v. Snyder: Rule
This is an appeal from an order of the Appellate Division by Georgia O’Keefe (P), against the Barry Snyder (D), d/b/a Princeton Gallery of Fine Art (D) for replevin of 3 pictures painted by the π. π filed a complaint alleging she was the owner of three small paintings that had been stolen from an art gallery. The D asserted he was a purchaser for value of the painting, he had title by adverse possession & P’s action was barred by a statute of limitations pertaining to an action in replevin. The TrCt granted summary judgment for the D on the grounds that complaint wasn't filed within the statute of limitations. The Appellate Division reversed & entered judgment for the P, concluding (i) that the paintings were stolen; (ii) the defenses of expiration of the statute of limitations & title by adverse possession were identical & (iii) the D had not proven the elements of adverse possession. On appeal, the SupCt of New Jersey determined there were to many factual issues to decide the case & remanded the case to the TrCt to determine these factual issues. The SupCt ruled on some issues
of law to assist the TrCt.

Rule The statute of limitations for replevin will begin when the owner of the chattel should have through due diligence discovered facts that form the basis for a cause of action.

If chattels are stolen can title be acquired & later transferred to others regardless of their good faith purchase? No, a thief cannot acquire title to a stolen chattel & cannot transfer good title to others, regardless of their good faith  &  ignorance of the theft. Title to chattels cannot be acquired through adverse possession & the appropriate test is whether the owner of the chattels has acted with due diligence in pursuing his personal property.
Did the statute of limitations for replevin bar this cause of action?
Whether the D acquired adverse possession of the chattels?
 
Remanded. The discovery rule applies so the P’s cause of action accrued when she first knew or should have know though the exercise of due diligence, of the cause of action. In determining whether π is entitled to the discovery rule the TrCt should determine (1) whether the P used due diligence to recover the paintings at the time of the alleged theft; (2) whether at the time of the alleged theft there was an effective method of for the P to alert the art world of the theft & (3) whether registering the painting with an art organization would have put a reasonably prudent purchaser of art on constructive notice that someone other the possessor was the true owner.

Discussion. This case is significant because the rule of discovery, rather than adverse possession, is the significant consideration in determining title to chattels. Statute of limitations for replevin won't accrue unless the injured party in question fails to exercise reasonable & due diligence in discovering facts which form the basis for the cause of action. If the owner of the chattel unreasonably fails to discover facts leading to a cause of action then the statute of limitations will commence. At the end of the statute of limitations, if no cause of action has been filed, then the possessor of the chattel can acquire title by adverse possession. The principal question no longer is based upon the fact that the possessor has title by adverse possession, as it is difficult to establish whether possession of personal property has been open, notorious, hostile, exclusive & continuous.

White v. Brown: Restraint on Alienation is void in FSA's
Action to determine whether a will conveyed a fee simple in π, Evelyn White (P), or merely a life estate in the P with the remainder interest to go to ∆'s. P filed an action against Helen Brown & others (∆s, the remaining heirs of the testatrix) alleging that π was vested with fee simple in testatrix’s house by terms of the will. The will stated that π was to get the home to live in & not be sold. ∆'s claim that π was merely given a life estate in the home leaving the remainder to go to them under interstate succession. || Lower Ct found the will unambiguously created only a life estate in π. || SupCt found it wasn't clear by words alone the intent of the testatrix & declared 1) the rules of will-construction, 2) along with the testatrix’ intent 3) must be used to determine intent. SupCt stated unless the words & context of the will clearly evidences only an intention to carry a life estate, the will should be construed as passing the home in fee simple. SupCt exampled the language of the will & didn't see evidence of a life estate or a remainder created by the termination of a life estate. Testatrix’s apparent testamentary restraint that her house not be sold does not evidence a clear intent to pass only a life estate to overcome the law’s strong presumption that a fee simple interest was conveyed. Reversed.

Whether the will of the deceased, minding the rules of construction that favors passing of property in fee simple, clearly evidences an intent to convey only a life estate in her home. Rules of construction of an ambiguous will favors a conveyance of fee simple absolute.

Dissent The language of the will 1) didn't appear ambiguous & 2) didn't appear to have intent to convey a fee simple interest in her residence. The language in the will concerning the house, to live in & not to be sold, implies a life estate & not an outright gift of fee simple.

Discussion The possessory interests of a life estate convey an interest in the grantee for his life allowing the grantor to determine who will control the property remainder at the end of the life estate. If the grantor doesn't state who will take the property at the  life estates end, the remainder reverts back to grantor. 

A possessory interest of fee simple means the grantee receives every interest in the property & can do whatever he wants with the property, such as sell it or leave it to his heirs. When constructing a will it is important to clearly delineate the intent of the grantor, as rules of constructions of wills will favor fee simple possessory interests as to not alienate the property interest. Non-alienation of land is favored by Cts so as not to make the land unmarketable, make it impossible for the land to be sold, discourage improvements on the land or prevent the owner’s creditors from reaching the property.

"attempted restraint on alienation" is void against public policy.  

Baker v. Weedon: Rule
Henry Baker & others (Appellants), appeal a lower Ct decision authorizing the sale of the property of which they hold a future interest. Anna P. Weedon (Appellee), is the life tenant of a piece of property that was once used as a farm, but is no longer farmed for agricultural use due to a highway bypass that runs through the land. Although not appropriate for agricultural use, the land is appreciating in value due to surrounding area development. Appellee wishes to sell the property to provide adequate income for the rest of her life, as she can no longer farm the land. Appellants hold a future interest in the land & don't want the land to be sold (bc worth more in the future). || Lower Ct ruled for the Appellee stating the land should be sold to prevent economic waste, as the Appellee can no longer generate income from the land. || Appellants granted appeal, as their ownership of the property would be divested if the land were to be sold. || The proper factors in determining whether the sale of land by a life tenant is proper, is the prevention of waste of the property & to whether the sale is in the best interests of all the parties including the life tenant & the remaindermen. Reversed & Remanded.

What is the scope of the Ct’s power in ordering a judicial sale of land that is subject to a future interest? Role is to 1) Consider whether selling the land would prevent waste of the property & 2) to consider whether a sale is necessary for the best interest of all the parties, including the life tenant & the contingent remaindermen.  The law of waste concept is designed to ensure that uses of the property maximize the properties value. The central idea of the law of waste is to ensure that the life tenant of the property does not unreasonably interfere with the expectations of the remaindermen.

Woodrick v. Wood: Law of Waste
George & Catherine Wood owned some land.  When George died, he left a LE to Catherine, & then a remainder split 50/50 between his 2 children.  Catherine & Sheridan (one of the children) wanted to tear down a rotting barn on the property, but the other child, Patricia, sued to enjoin them from tearing it down on the theory that it would amount to waste.  TrCt rejected Patricia’s argument, but awarded her $3200, the value of the barn.  Patricia appeals. || Ct finds that even though tearing down the rotting barn results in gross waste, it does not result in net waste because removing the barn actually increases the value of the property overall.  If there is no reduction in the net value of the property, then there is no waste & no cause of action.  Ct accepts lower Ct’s decision to award the value of the barn to Patricia as fair to both parties. Affirmed.

 

Is the holder of a remainder interest in some land entitled to stop the life tenant from destroying buildings there? 

Common-Law: Anything that alters leased premises in any way constitutes waste vs.
Ohio case law: Must be substantial damage to the reversion in order for waste to be actionable.

Mahrenholz v. County Board of School Trustees: Some States: FI in land by the possibility of reverter or right-of-reentry are inheritable, but not transferable by will or inter vivos conveyance
An action to quiet title to property rests upon the issue of whether the original deed conveyed a FSD with possibility of reverter or a FSSCS with a right of re-entry. Land was deeded to the Trustees of School District No. I, predecessors to ∆s in this case, the County Board of School Trustees (∆), providing the land was to be used for school purposes only. Otherwise the land was to revert back to the Grantors. Later, the original grantors of the land attempted to convey their reversionary interest in this land to the Jacqmains. The Jacqmains later conveyed this reversionary interest to the Ps in this case, Herbert L. Mahrenholz & Betty Mahrenholz (Ps). Hutton, the son of the original grantors of the land later conveyed all of his interest in the land deeded to the school to πs. Prior to this conveyance to πs, Hutton relinquished all of his rights of reverter or rights of re-entry to ∆s. π brought suit to quiet title. || TrCt found that π couldn't have acquired a reversionary interest in the land from the Jacqmains or Hutton. || TrCt found the original deed language conveyed a FSSCS followed by a right of re-entry for condition broken, rather than a FSD followed by a possibility of reverter. AppCt determined that πs couldn't have acquired an future interest from the Jacqmains, as neither interest may be transferred by will or by inter vivos conveyance. AppCt stated the only possible manner in which the πs could have acquired an interest in the land from Hutton was if he had a possibility of reverter in the land & thus owned the school property when it ceased to be used for school purposes. || The use of the word “only” in a deed followed by the words for school purpose, demonstrates a limited grant subject to a condition, thus, creating a FSD. The phrase, “otherwise to revert to grantors herein” coupled with the limiting word of “only” triggers a mandatory return. Deed language created a FSD followed by a possibility of reverter. Reversed & remanded.

Future interest gives the holder the right or the possibility of an estate. A FSD conveys a possibility of reverter that automatically reverts to the grantor upon the occurrence of a stated event. A FSSCS conveys a right of entry that is not automatic, but the grantor must exercise his right of entry. The significance of this case is during this time period these future interests could not be conveyed by inter vivos gift or sale, thus the only way πs could have acquired the school land was if the grantor in the case had a present interest in the land to convey.

Mountain Brow Lodge No. 82, Independent Order of Odd Fellows v. Toscano: RNo formal language is needed to create a FSSCS as long as the intent of the grantor is clear.  Ascertain the grantor's intent from words used in the deed, along w/ the surrounding circumstances.
Mountain Brow Lodge No. 82, Independent Order of Odd Fellows (Appellants), instituted an action to quiet title to a parcel of real property. The controversy centers on language in a deed of conveyance which reads “said property is restricted for the use & benefit of the second party, only; & in the even the same fails to be used by the second party or in the even to the sale or transfer by the second party of all or any part of said lot, the same is to revert to the first parties herein, their successors, heirs or assigns.” 

Toscano & other trustees of the deceased grantor (Respondents), maintain the language creates a FSSCS & the conveyance is valid & enforceable. The Appellant argues the restrictive language is an absolute restraint on the alienation of land & is void. The Appellant also argues if the language is not void then the reversionary clause only goes into effect if the Appellant sells or transfers the land. || TrCt rendered judgment in favor of Respondents. Case appealed. || AppCt determined the language of the clause wasn't void as the condition restraining alienation could be severed from the condition of use. AppCt concluded the portion of the clause relating to land use, when construed as a whole & in light of the surrounding circumstances, created a FSSCS with title to revert to the grantor. AppCt expunged the words creating restraint on alienation from the clause.

Whether the condition in a deed of conveyance created a FSSCS or was a restraint on alienation of property? Affirmed. Language created a FSD.

Dissent. Language in the clause that purports to restrict the fee simple conveyed is a restraint on alienation. Even if the words creating a restraint on alienation are expunged, the property still cannot be sold or transferred illegally alienating the land.

Ink v. City of Canton: An eminent domain proceeding against land obtained by grant, resulting $ payment doesn't extinguish any reversionary interest the grantor possess (grantor has right of reverter for the $)
Property granted to the city was taken by the state in eminent domain proceeding. Grantors want a portion of the $ obtained in the proceeding. City of Canton was given as a gift a piece of land. The deed provided the property shall be used & designated “Harry H. Ink Park” & revert back to the grantors & heirs if not used as a park. The state appropriated a substantial part of the property for a hwy & paid the city for appropriation of the land. Ink family commenced an action for declaratory relief. || TrCt ruled for the city. || Ink family appeals. || AppCt affirmed. || When property is appropriated in eminent domain proceedings, the grantee must use $ received from the eminent domain proceeding & the leftover land in continuance of the condition in the deed. Grantor will retain rights of reverter in both the land & the $ acquired from the eminent domain proceeding. If there is a difference in value between any use of the land & use of the land as a park, the excess should be given to the grantors. || Ct discussed the majority opinion that when the law has made it impossible for the grantee to perform the condition of the deed, it is excused. Ct said this can lead to harsh results (like here) when an eminent domain proceeding gives grantee more value than expected & the grantor acquires nothing & loses his reverter interest.

Whether eminent domain proceedings or the $ received from it affected the condition in the deed of the property. Reversed. Any $ received by the City of Canton in eminent domain proceedings for the property conferred for highway use could only be kept by the city so long as it used $ for purposes of the park.

CIty of Palm Springs v. Living Desert Reserve: When the condeming authority is the holder of the possessory estate, they must pay 100% of the value to the holder of the future interest (CA: Follows Restatement, Not Majority View)
Broadway National Bank v. Adams: A person having the entire right to dispose of property may settle it in trust in favor of another, w/ the provision that the income shall not be alienable by the beneficiary by anticipation, or be subject to be taken by his creditors in advance of its payment to him.



The intention of the testator is clear.  If the trustee was to pay the income to π under order of the Ct, the trustee would be in violation of the terms.  Ct cannot order trustee to pay π unless the provisions & intent of the testator are unlawful. Bill in Equity was introduced to reach & apply payment of the π’s debt to ∆’s income from trust.  Bill dismissed.


	If the intention of the founder of a trust is to give the equitable life tenant a qualified & limited estate in the income, the life tenant cannot alienate it by anticipation, & his creditors cannot reach it at law or equity. The testator’s intentions should be carried out unless they violate public policy.  The only ground for holding that the intent is against public policy is if it defrauds creditors of the beneficiary. Creditors are not so easily misled by a beneficiary of a trust, & creditors have no right to rely on property thus held.  By the exercise of proper diligence they can ascertain the nature & extent of the estate.  Creditors may reach all the property of the debtor not exempted by law, but they cannot reach the gift of the founder of a trust & take more than he has given.  



∆'s argue (1) Statutory prohibition against remote vesting doesn't apply to commercial options; (2) The option here cannot be exercised beyond the statutory period; (3) Ct should adopt the "Wait & See" approach to RAP.

π: Seeks declaratory judgment for ∆'s exercising of an option violating RAP. 



Ct also ref'd to use "the saving statute." Prof Brown reminds us "unless there is contrary info which shows us otherwise, if there is no intent shown to shorten the option, then the option is perceived under common law to be for the duration mentioned in the agreement," which is for 24 yrs, & over the limit stated in the rule.  Saving § inapplicable. K's entered into under mutual mistake of fact is generally subject to rescission. However when relief is sought, it may not be merely denied because the mistake is one of law & not of fact.  DAS not recoverable where options to acquire real property violate RAP.

Rule: The statutory RAP measures exclusively by the passage of time, while the CL rule evaluates the reasonableness of the restraint based on its duration, purpose & designated method for fixing the purchase price (latter method is used to consider the option agreement).

Did Ct avoid issues?: The doctrine of separability states that the Ct in Symphony Space could have treated each potential vesting period as a separate option, so instead of one option with four possibilities, there could have been four separate options.  Note that in Symphony Space the Ct had the authority to simply strike out the offending clause of the option. 

	Dicta: Ct won't use the "wait & see" doctrine, as the option could vest after expiration of the 21-year RAP, as it offends the rule.


Riddle v. Harmon: One joint tenant may unilaterally sever the joint tenancy w/out the use of an intermediary device.

Relief Sought: Declaratory judgment for rights of ownership in land sought on appeal out of dispute from quieting of title in lower Ct.

Procedural: TrCt ruled in summary judgment that Ms. Riddle didn't unilaterally terminate a joint tenancy by conveying her interest from herself as joint tenant to herself as tenant-in-common. || CtApp reverses.

Under property law, may a joint tenant unilaterally end a joint tenancy when (1) joint tenant has died & (2) then convey land in a separate document to another party? Yes.  Ct ruled it's time to break out of tradition & move into a new era of concurrent interests, where a joint tenant can end her joint interest in an estate by herself.

Ct's Rationale/Reasoning:  Ending a joint tenancy becomes a lot easier if a person has intent to leave the relationship (business, personal, or both).  CL: 4 unities, one of which was interest, for lack thereof resulted in the interest changing from a joint tenancy to a tenancy in common.  It also ended testator's interest in the land, as it would pass to the other joint tenant at death. 

Thus, people found ways to terminate the joint tenancy. One way was through a strawman, later ruled illegal in CL, & earlier in CA law (despite no problems with strawmen being able to create a joint tenancy).  Ct senses something wrong w/ this picture:  they know feoffment was the original way to pass title to land, but times are changing.  CL law doctrine of this two-to-transfer comes from feoffment ceremony with livery of seisin; one can't enfeoff oneself.

	Ct says "out with the old, & in with the new."  (overrules Clark & CL doctrine in the process)



John moved from his property to the Simmons property which was purchased by Sprague.  12/10/81 John Harms died.  By the terms of the will, Sprague was the devisee of his will.  The mortgage given by John Harms to the Simmonses was recorded 12/29/81.

Relief sought: Original action sought was for a declaratory judgment to quiet title in land.  Counterclaim brought to quiet title in executor's interest as tenant in common.


AppCt reverses. Held 1) the land was owned by π as the surviving joint tenant & 2) PL owned the property in its entirety, free from the mortgage. ||

 ∆ filed a petition for leave to appeal to the SupCt of IL. ILSupCt affirms judgment.


	Joint Tenancy: "a present estate in all the joint tenants, each being seized of the whole...."


Delfino v. Vealencis: Ct must analyze the best interests of all parties to determine whether to partition land in kind or partition via sale.
Co-tenants of property filed complaint to force partition of land held as tenants in common. Angelo & Willima Delfino (π) & Helen Vealencis (∆) owned as tenants in common 20.5 acres of land. ∆’s house was on a portion of the land, as well as a garbage business she operated. πs owned an undivided 99/144 interest & ∆ owned 45/144 interest in the land. π's brought suit to partition the property by sale. ∆ moved for an in-kind partition. || TrCt ruled for a partition via an auction sale. ∆ appeals.

Does a partition by sale promote the best interests of the parties when there's a statutory preference for partitions in kind? There is an error & the judgment is set aside & the case is remanded for further proceedings.

To determine whether a partition in kind or partition by sale is in the best interests of the parties, the Ct must look to the interests of all the parties, not just the economic gain to one tenant. 

TrCt failed to account for the fact that one of the tenants has been in exclusive possession of the property, resides on the property & derives her livelihood from use of the property. These factors must be given due weight. The Ct must look to whether the property can be practically & physically divided. 

AppCt remanded the case for further proceedings consistent with the opinion. Ct weighed economic & practical considerations to determine whether the property should be partitioned or sold.

Spiller v. Mackereth: In absence of an agreement to pay rent or an ouster of a cotenant, a cotenant in possession is not liable to his cotenants for the value of his use & occupation property. Before an occupying cotenant can be liable for rent in AL, they must  have denied a cotenant the right to enter, which can only happen if there is a demand or an attempt to enter.


Ct Rationale:  Since no agreement to pay rent, there must be evidence which establishes an ouster before Spiller is req'd to pay.  Ct has trouble defining the word "ouster," as they see it as a conclusory word to describe one of two factual situations: 1) the beginning of the running of the §oL for adverse possession, & 2) the liability of an occupying cotenant for rent to other cotenants.  The Ct looks to proof on either element. Adverse possession require one of the cotenants to assume complete ownership of the land & a denial of the cotenancy relationship in order to support a conclusion of an ouster.  Here, Spiller acknowledged the cotenancy relationship in his filing for partition.  There was also no evidence of Mackereth actually trying to move into the building & Spiller denying him his right. The letter that Mackereth sent Spiller to vacate half the building or get out is not a demand for equal use, just a demand to get out.

	Dicta: Putting locks on the building is a safety measure, & should not be characterized as an attempt to dispossess the cotenant either.  Mackereth never requested keys to the building, so there was no denial of access


Swartzbaugh v. Sampson: The act of one joint tenant without express or implied authority from or the consent of his cotenant cannot bind or prejudicially affect the rights of the latter. A lessee in possession of real property under a lease cannot dispute his landlord's title nor can he hold adversely to him while holding under the lease. An adverse possessor must claim the property in fee & a lessee holding under a lease cannot avail himself of the claim of adverse possession.
π is the lessor & ∆ is the lessee of adjoining parcels of land in Orange Cty., CA.  They are also husband & wife. ∆ & π owned as joined tenants with the right of survivorship, 60 acres of land for walnut farming.  12/33: ∆ began negotiations w/ π & her husband for the leasing of a small fraction of this land fronting on hwy. 101 to build a boxing pavilion.  PL at all times objected to making the lease & it is thoroughly established that Sampson knew she would not join in any lease to him. Negotiation resulted in execution of an option for a lease, dated 1/5/34, signed by π & ∆.  Lease dated 2/2/34 executed by the same parties.  Second lease for property adjoining the site of the boxing pavilion signed by both parties, also dated 2/2/34.  π's name not on any of the three documents & Sampson was advised that she would not sign any of them.  Up to time of trial, π had received no part of the rental of the leased property.  Sampson was in possession of all of it under the leases to the exclusion of π.


Procedural History: Motion for nonsuit granted at close of PL's case & this appeal followed.  A petition by appellant to have the cause heard in the SupCt, after a judgment of the District Ct of Appeal, was denied by the SupCt.  Judgment affirmed.

Under CA property law, can one joint tenant who has not joined in the leases executed by her cotenant & another maintain an action to cancel the leases where the lessee is in exclusive possession of the leased property? No.  The leases from Swartzbaugh to Sampson are not null & void but valid & existing contracts giving to Sampson the same right to the possession of the leased property that Swartzbaugh had.  It follows they cannot be canceled by PL in this action.

Ct's Rationale/Reasoning:  This would be the first time CA had decided something like this.  An estate in joint tenancy can be severed by destroying one or more of the necessary unities, either by operation of law, by death, by voluntary or certain involuntary acts of the joint tenants, or by certain acts or omissions of one joint tenant w/o consent of the other. Ordinarily one joint tenant cannot maintain an action against their cotenant for rent for occupancy of the property or for profits derived from their own labor.  But, one joint tenant may compel the tenant in possession to account for rents collected from third parties.  The general rule of law coming from these cases is that neither a joint tenant nor a tenant in common can do any act to the prejudice of his cotenants in their estate. A joint tenant has the right, during the existence of their estate, to convey mortgage of subject to a mechanic's lien an equal share of the joint property, so long as the interest they are conveying is their own, & no more. 

	Dicta:  Rule in England is that a lease by one joint tenant for a term years will effect a severance, at least during the term of the lease.


Sawada v. Endo: Tenancy by the entirety, for reasons of public policy, is not subject to attachment or levy by their respective individual creditors.
The Ps, Mr.  &  Mrs. Sawada (Ps), sue to recover on a money judgment against the Ds, members of the Endo family (Ds), who granted property to their sons. Mrs. Sawada was injured after being hit by a car driven by Mr. Endo, one of the Ds. Mr. Endo had no liability insurance. By deed dated prior to the accident, but recorded after the accident, the Ds conveyed real property to their sons for no consideration. The P sued to set aside the conveyance of the Ds’ property. The TrCt refused to set aside the conveyance & the P appealed.
Whether the interest of one spouse in real property, held in tenancy by the entirety, can be reached by his or her individual creditors. Affirmed. The tenancy by the entirety is not subject to the claims of his or her creditors. The conveyance wasn't fraudulent & cannot be set aside. The interest of a husband or a wife in an estate by the entireties is not subject to the claims of his or her individual creditors during the joint lives of the spouses. Creditors are not entitled to special consideration, if the debt arose after the creation of the tenancy by the entireties, the creditor presumably had notice of the characteristics of the estate. The public policy interest furthered is one of family solidarity & allowing for convenient administration of the decedent’s estate without worrying about decedent’s debts.
Dissent. Focused on an interpretation of the Married Women’s Act meant to equalize the positions of husband & wife & therefore, each may subject their rights to levy or creditors.

Discussion. The Ct discussed the four separate approaches to tenancy by the entirety by the 19 states that at the time still recognized the estate & their respective approaches after the passing Married Women’s Property Acts. The discussion focused on what approach Hawaii would take.

Elkus v. Elkus: To the extent that a supporting spouse’s efforts led to an increase in value of spouse’s career, he or she is entitled to a share in equitable distribution.
Husband & wife divorced, but requested a ruling on whether wife’s celebrity status & career success was marital property subject to equitable distribution in the divorce proceeding. Mr. Elkus (D) & the P, Mrs. Elkus (P), were married for 17 years. At the beginning of their marriage, P’s career was just beginning. During their marriage, P’s career took off. D traveled with his wife, was her voice coach, attended & critiqued most of her performances & alleged that he sacrificed his own promising career for his wife’s success. The parties stipulated to mutual judgments of divorce, but requested an appeal of the TrCt’s determination that P’s celebrity status & career didn't constitute marital property.

Whether a spouse’s career & or celebrity status constituted marital property subject to equitable distribution. Reversed, to the extent that D’s contributions & efforts led to an increase in the value of the P’s career, this appreciation was a product of the marriage & subject to equitable distribution. Things of value acquired during marriage are marital property even though they may fall outside the scope of traditional property concepts. The statute does not mandate that the thing in question be transferable, assignable, or salable. The enhanced skills of an artist such as the P, albeit growing from an innate talent, may be valued as marital property subject to equitable distribution. The nature & extent of the contribution by the spouse seeking equitable distribution, rather than the nature of the career, should determine whether it is marital property.

Discussion. The Ct discussed other precedents with respect to medical degrees & law degrees. It discussed a decision where medical licenses were held to enhance the earning capacity of their holders & thus the supporting spouse was entitled to a share in their value. The Ct noted that P had natural talent that was the basis of her success. However, her husband had done more than just provide childcare to facilitate her career.

Varnum v. Brien: Rule
xxxxxxxxxxx

Garner v. Gerrish: A lessor can create a lease in which the lessee possesses the sole power to terminate the lease, which creates a life tenancy in the lessee.
Executor of landlord’s will filed suit to evict a tenant who was in possession of a lease that gave him the right to end the tenancy on a date of his choice. Mr. Gerrish (D), leased property by a printed form with blanks that were filled in by the landlord, as well as a provision allowing the D to terminate the lease “at a date of his own choice.” The landlord died leaving the P, Mr. Garner (P), to execute his estate. The P served the D with a notice to quit to premises. The D refused & P sued to evict him. Both lower Cts found for the P, stating that the lease was indefinite & uncertain & therefore created a tenancy at will, which the P could terminate with proper notice. D appealed.
Whether a lease granting the tenant the right to terminate the agreement at a date of his choice creates a determinable life tenancy or merely establishes a tenancy at will. Reversed. The lease creates a life tenancy, which can be terminated by the lessee or at the latest, upon his death.

The lease grants a personal right to the named lessee, the D, to terminate at a date of his choice. This creates a life tenancy terminable at the will of the lessee or at the latest upon his death. The old English rule of livery & seisin have been abandoned in favor of allowing agreements such as the one before this Ct. To make this lease create a tenancy at will, violates the terms of the agreement & frustrates its purpose.

Discussion. The Ct discussed & then abandoned the old English notion of livery & seisin. This notion dictated that there was an implied right of the lessor to terminate the lease, even if there were only terms in the lease allowing the lessee to terminate the lease. The reason the Ct found to abandon this common law was that it frustrated the purpose & intent of the parties & terms of the lease.

Hannan v. Dusch: Under the American rule, the lessee has a right to possession, but absent an explicit covenant, the lessor has no duty to deliver possession.
Lessee brought suit to recover damages from lessor. After signing a lease, the lessee discovered former tenants, which the lessor refused to evict, occupied the property. Hannan (P), leased property from the D, Dusch (D), for a term of 15 years. When the P attempted to take possession of the property, he discovered there were tenants still on the property. D refused to take action to evict tenants & argued that it was the P’s duty to see that the premises were available. The P sued to recover damages.

Whether a landlord, without any express covenant to deliver possession of the property is required by law to deliver possession of the property. Affirmed, the landlord has no duty to deliver possession of the property unless both parties specifically covenanted for it.
Virginia abides by the American rule, which recognizes the lessee’s right to possession, but imposes no duty on the lessor to deliver possession. The lessee may covenant to require the landlord to deliver possession. There may be an ethical duty in good conscience upon the lessor to oust the old tenants, but the duty to oust the old tenants by statutory remedy rested on lessee.

Discussion. The Ct discussed the two conflicting rules applicable to the case. The English rule on one hand, implies a covenant requiring the lessor to put the lessee in possession. The American rule, on the other hand, recognizes the lessee’s right to possession, but imposes no duty on the lessor to deliver possession. The Ct noted that there were remedies available to the lessee under Virginia law regarding unlawful entry & detainer. Therefore the American rule was the rule that Virginia chose to adopt.


PL - Ernst landlords vs. ∆ Conditt - got the property from the lessee Rodgers, then didn't complete his lease. Rodgers leased the land from PL for one year & seven days. Rodgers takes possession to start a go cart track business Rodgers negotiates to sell the business to ∆; however, ∆ will only accept a 2 year lease. This is negotiated with PL. PL signs an amendment to the lease with Rodgers extending for one year, agreeing to the transfer to ∆ Rodgers sign a note stating he would be responsible for all debts incurred. ∆ signs accepting the premises. All three documents refer to ∆'s interest as a sublease. ∆ runs the go cart track. ∆ continues to pay monthly rent until 6-61 when the original lease would have expired (unclear if ∆ continued to operate the business, but he remained in possession). PL's send ∆ letter demanding the past due rent, notifying ∆ of the expiration of the lease & demanding damages if ∆ does not remove improvements. ∆ does not reply.


Procedural History: TrCt held that ∆'s interest in the property was an assignment, & awarded PL's $6,904.58.  On appeal, this Ct reverses with costs.


Under TN property law, did ∆'s interest in the land constitute a sublease or an assignment? No.  This was an assignment & not a sublease, hence ∆ was liable to PL.   

Ct's Rationale/Reasoning:  PL claims this was a sublet, as the use of the words in the amendment to the lease states, & hence Rodgers remains personally liable to the PL for the debt

If the transfer is a sublease, no privity of estate exists, hence ∆ could not be liable to PL, but if assignment, privity exists between PL & ∆ & ∆ would be liable directly & primarily for the amount of the judgment.

2 tests for assignment v. sublease: 1- assignment arises when the lessee transfers his entire interest under the lease. If the lessee transfers anything less, a sublease is created & lessee retained a reversion. 2 - Intention of the parties - the actual words used are persuasive but not conclusive.  Here, the lessee Rodgers transferred his entire interest to ∆ & the words sublease must be read in light of the surrounding circumstances. The fact that Rodgers remained liable wasn't sufficient to establish that he had a reversionary interest in the property. The assignment of the lease means that Rodgers' privity of estate was broken, but his privity of contract remains intact & enforceable. Conditt was saying he was only a subtenant & so there was no privity of estate between him & the LL & so even if there was a duty of service (to pay rent), he didn't owe it to the LL because he was just a subtenant.  Since this is an action at law & not equity, all the requirements for a covenant need to be satisfied.

The Ct said what interest was transferred is the important thing because the labels are just shorthand terms to indicate whether the entire interest was being transferred or not & here they misused the label. There are certain limits that are placed on a LL (certain things that a LL cannot do even though he has fee simple).  This can be limited by the exercise of the state's police power.  With fee simple, landowner cannot remove lateral support from adjoining landowners. 

	Rule: Leases must clearly & unambiguously have intended a sublease.


Kendall v. Ernest Pestana Inc.: Rule
Kendall & others (Ps), wanted to become the assignees of a current interest in land. The D, Ernest Pestana, Inc. (D), withheld consent pursuant to a provision in the lease requiring the corporation’s approval. P sued for declaratory relief. D was the assignee of leased hangar space owned by the City of San Jose. Prior to assigning their interest to the D, the assignors entered into a 25-year sublease with Mr. Bixler. Mr. Bixler in turn wanted to sell his business & assign the lease to the Ps. When Mr. Bixler requested permission to assign his interest, the D refused. The TrCt found for the D & the Ps appealed.
Rule Lessor must have a reasonable objection to the assignment, even with a provision in the lease stating consent can be withheld for any reason.

Whether in the absence of a provision that such consent won't be unreasonably withheld, a lessor may unreasonably & arbitrarily withhold his or her consent to an assignment. Reversed. The Ps have stated a cause of action. California will require that a consent provision in a lease be read as requiring a reasonable objection to the assignment to withhold consent.

The law generally favors free alienability of property, but contractual restrictions on alienability of leasehold interests are permitted.
California will adhere to the minority rule, that when a lease provides for assignment only with the prior consent of the lessor, such consent may be withheld only where the lessor has a commercially reasonable objection to the assignment. A state statute prohibits conditions restraining alienation, which has been interpreted by the Cts to prohibit unreasonable restraints on alienation.
Dissent. The dissent argued that the provisions of the agreement between the parties should be respected, especially because the lessor had relied upon the rule existing at the time of the lease.

Discussion. The Ct went through a lengthy discussion of the majority rule, which allows for consent to assignment/sublease to be withheld for any reason versus the minority rule it chose to adopt. The discussion focused on public policy favoring alienability of property. Also, included in the analysis was the contractual duty of fair dealing & good faith, which favored adoption of the minority rule to require a reasonable basis to withhold consent to assign.

Berg v. Wiley: Rule
P sued for wrongful eviction & asked for damages based on the landlord changing the locks to the premises in question. Mr. Wiley, the D (D) & landlord leased land to Berg, the P (P), for use as a restaurant. The lease was for five years & required the tenant to bear all costs of repairs/remodeling & make no changes to the building structure without the D’s approval. The relationship broke down when the P allegedly remodeled the restaurant without the D’s approval & allegedly operated the restaurant in violation of the state health code. Per the advice of his attorney, the D changed the locks to the restaurant. The jury found that the D had wrongfully locked the P out & awarded damages. The jury also found that the P didn't abandon the premises by closing it for renovation as the D alleged. The D appealed.
Rule The only lawful means to dispossess a tenant who has not abandoned nor voluntarily surrendered, but who claims possession & rights adverse to those claimed by landlord, is by resort to judicial process.
Whether the evidence was sufficient to support the jury’s finding that the tenant didn't abandon or surrender the premises.
Whether the TrCt erred in finding that the D’s reentry was forcible & wrongful as a matter of law.
Held. Affirmed. The only lawful means to dispossess a tenant who has neither abandoned nor voluntarily surrendered, but who claims possession of the property, is by resort to judicial process.
Minnesota has historically followed the common law rule that a landlord may rightfully use self-help to retake leased premises from a tenant provided that the (1) landlord is legally entitled to possession & (2) landlord’s means of reentry are peaceable.
However there is a growing modern trend holding that self help is never available. This view is founded on the premise that the potential for violent breach of peace inheres in any situation where a landlord attempts by his own means to dispossess a tenant.

Discussion. The Ct discussed first the historic approach Minnesota had taken with respect to self-help evictions by landlords. However, current trends demonstrate that any form of self-help has the potential to catalyze a violent breach of the peace. The Ct noted that state statute would allow a judicial proceeding that could have the tenant evicted within three to ten days. The Ct noted that this was a departure from the historic approach taken, but justified to avoid any future potentially violent encounters between landlords & tenants.

Sommer v. Kridel: Rule
Landlord sues for rent for the entire period of the lease when tenant vacated apartment prior to expiration of the lease. Kridel (D) signed a two-year lease for an apartment owned by the P, Sommer (P). The D paid the security deposit & first month’s rent. Prior to even obtaining the keys to the apartment, the D broke off his engagement, became a student & attempted to terminate the lease by letter to the P. The P didn't attempt to re-let the apartment until months later. P sued the D for the full amount due under the two-year lease. The TrCt found that the P had a duty to mitigate by attempting to re-let the premises. The AppCt reversed & the D appealed.
Rule A landlord has a duty to mitigate damages by attempting to re-let an apartment vacated by a tenant at fair market value.

Whether a landlord seeking damages from a defaulting tenant has a duty to mitigate damages by making reasonable efforts to re-let an apartment wrongfully vacated by a tenant. Reversed, a landlord does have an obligation to make a reasonable effort to mitigate damages in this situation for the following reasons:
Application of the contract rule requiring mitigation of damages to a residential lease is justified as a matter of basic fairness. If the landlord has other vacant apartments besides the one which the tenant abandoned, he has a duty to make reasonable efforts to attempt to re-let the apartment & treat it as one of the vacant stock.
To assess whether the landlord made reasonable efforts to mitigate, the Ct should consider whether the landlord offered/showed the vacant apartment, advertisements, among other factors.
The landlord need not accept less than fair market value rent or substantially alter his obligations as established by the pre-existing lease.

Discussion. The Ct overruled precedent based on the theory that when the landlord signed the lease with a tenant, the landlord may not interfere with the estate granted to the tenant by the lease. The Ct noted that a lease for residential property could no longer be distinguished from an ordinary contract & thus was subject to the contract rule requiring mitigation of damages.

Reste Realty Corp. v. Cooper: Rule
Tenant’s office space was periodically flooded due to a faulty driveway, which wasn't part of the lease. After requesting & waiting for relief, tenant vacated the premises & the landlord sued for rent. Cooper (D), leased from the P, Reste Realty Corporation (P), the bottom floor of a building for commercial use, for a term of five years. One year after signing the first lease, the D signed a second lease giving her more of the bottom floor. The driveway wasn't part of the D’s leasehold. Whenever it rained, the water ran off into the D’s office space. P’s management was aware of the problem & promised to fix it. When the manager died, the new management paid no attention to D’s request. D sent a notice of vacation & P sued to recover rent for the unexpired term of the lease. The TrCt found constructive eviction & found for the D. The AppCt reversed & D appealed.
Rule Constructive eviction occurs when an act by the landlord render the premises substantially unsuitable for the purposes for which they are lease & seriously interferes with the beneficial enjoyment of the property.

Whether the covenant of quiet enjoyment was breached by the landlord & thus gave the tenant the remedy of constructive eviction.
Reversed. Periodic flooding of tenant’s office space after landlord promised to fix the problem & tenants repeated requests for relief, constituted a constructive eviction.
Ordinarily a covenant of quiet enjoyment is implied in a lease & when it is breached substantially by the landlord, Cts have applied the doctrine of constructive eviction as a remedy to the tenant. Any act of the landlord or of anyone who acts under authority of the landlord, which renders the premises substantially unsuitable for the purposes for which they are leased, or which seriously interferes with the beneficial enjoyment of the premises is a breach of the covenant of quiet enjoyment. Tenants right to claim constructive eviction will be lost if he does not vacate the premises within a reasonable time after the right comes into existence. Reasonableness is determined by facts & circumstances of particular case.

Discussion. The Ct discussed the standard for constructive eviction & various factors the Ct would analyze as to whether the landlord did in fact interfere with the covenant of quiet enjoyment to allow the Ct to impose this remedy. The Ct also noted that the landlord must have notice & that the tenant cannot consent to the defect that makes the property unsuitable. Here, although the tenant signed a second lease with the knowledge that the office space flooded periodically, they signed the lease under the belief that the landlord would soon remedy the problem.

Hilder v. St. Peter: Rule
Hilder (P), moved into to an apartment with substantial defects, some of which she repaired at her own cost. P sued to recover paid rent & money spent to repair defects in apartment. In October 1974, P began occupying an apartment in the Ds, the Mr. & Mrs. St. Peter’s (Ds) complex. P occupied the apartment pursuant to an oral lease & paid all rent due. Further per an oral agreement, P cleaned the apartment in exchange for her security deposit back, which the Ds denied receiving. P discovered several defects & items in disrepair in her apartment. Some of which she fixed with her own funds. The TrCt found that the state of disrepair constituted a breach of the implied warranty of habitability & reduced the value of the leasehold. Ds appealed.
Rule When the landlord breaches the implied warranty of habitability, tenant can withhold rent, repair defects & deduct this cost from rent payments, seek rent already paid, & seek punitive damages in the appropriate cases.

The Ds raised three issues on appeal:
Whether the Ct’s award to P of the entire amount of rent paid to D was proper when the P remained in possession.
Whether the Ct’s finding that Mr. St. Peter acted on his own behalf & with the apparent authority of Ms. St. Peter was sustainable.
Whether the Ct correctly calculated the amount of damages awarded to P.
eld. Affirmed in part, reversed in part & remanded. P is entitled to either withhold rent or seek damages in the amount of rent previously paid.
An implied warranty of habitability exists, requiring the landlord to deliver & maintain through the lease, premises that are safe, clean & fit for human habitation.
The warranty of habitability covers all latent & patent defects in the essential facilities of the residential unit. Essential facilities are facilities vital to the use of the premises for residential purposes.
A tenant cannot assume the risk by acknowledging a defect, nor can the implied warranty of habitability be waived by a covenant in the lease.
To bring this claim, the tenant must show that he first notified the landlord & gave the landlord a reasonable time to correct the defect.

Discussion. The Ct went through the history of landlord tenant law & noted that in today’s modern society, the landlord is more familiar with the complex operations associated with apartment building maintenance & repair, while the tenant is at a disadvantage in bargaining power. The Ct also noted that punitive damages are appropriate in cases where the landlord’s behavior is willful & wanton or fraudulent.

