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Ch. 1 – The Legal Profession:  Background & Fundamental Issues
Sources of Law - Establishes the rules of professional conduct
- ABA Model Rules


- Substituted by state (EX: TX Disciplinary Rules http://www.law.uh.edu/libraries/ethics/trpc/index.html) 


- Substituted by rules for specialized areas of practice

- Ethics advisory opinions

- Court Decisions


- Disciplinary


- Malpractice


- Disqualification


- Sanctions


- Criminal


- Statutes: The federal gov’t may be taking a greater role in regulating the legal profession
Why don’t people like us? 

- Symbols of problems


- In the middle of every fight

Accreditation process for Law Schools

- Inspection every 7 yrs by ABA & ALS

Changes in demographics of profession


-  More women now


-  Used to be rich man’s profession
Moral People vs. Moral Actions: 6 stages of moral development


1) I am moral b/c I’m going to be punished if I do something wrong.


2) I’ll be good to you if you are good to me.


3) A person conforms behavior to something he thinks others will approve.


4) Conforming acts to what is required by the social order.  Respect for authorities.


5) Social Contract – greater possibilities of change in the social order.


6) I’m going to be good b/c it’s the right thing to be good

Lawyer as Client Fiduciary - Special obligation to protect interest of client


1) Duty of Competence

2) Duty of Loyalty
“[A]n advocate, in the discharge of his duty, knows but one person in the world, his client. To save the client by all means, expedients, & at all hazards & costs to others, & among them, himself, is his first & only duty; He must not regard the alarm, torments, & destruction which he may bring upon others.” British Atty Lord Brougham

3) Duty of Confidentiality

Lawyer as Officer of the Court: "Professionalism"


- Imposes limits on use of improper means of advocacy


- Imposes limits on the pursuit of frivolous claims.

N.C. "Professionalism Creed" 


- To my clients, competence, faithfulness, diligence, & good judgment. I’ll represent you as I’d want to be & to be trusted

- To opposing party, I offer fairness, integrity, & civility. I’ll seek reconciliation &, if it fails, I’ll make our dispute dignified.


- To Ct & those who assist them, I offer respect, truthfulness, & courtesy.  I’ll strive to bring honor to the search for justice.


- To the profession, I offer assistance. I’ll strive to keep our profession a high calling in the spirit of pro bono & public service.


- To public, service. I’ll strive to improve law & legal system, serving all equally, & seek justice through client representation
Lack of Professionalism: (NC again)


- Objects & avoids admission of facts in pleadings & discovery that shouldn’t be controversial, in order to obfuscate the litigation.


- Refuses to produce or comply during discovery & acts as if his/her job is to conceal rather than reveal the truth.


- Won’ visit indigent clients in jail & prepares cases based on a client's ability to pay.


- Fabricates and/or generates conflicts & feigns illness in order to avoid certain judges or court appearances.


- Represents to Ct that the case relies is "on all fours" & not overruled, but he didn’t confirm it was the law

- Uses jury selection/opening statement for argument & "pushes the envelope" to the edge by planting doubt in opponent's case w/out facts or W’s to substantiate it

- Acts on the premise that a judge can’t "unring the bell" & asks knowingly improper questions on cross-ex, even not objected

- Won’t return phone calls to judges, other attorneys, or clients.


- Won’t dress properly & won’t stand when addressing the Ct.
Lawyer as Individual with Interests


- Lawyer as an individual w/ a sense of morality.


- Lawyer as an individual w/ personal interests:



- Pursuing the practice of law


- Making a living


- Being respected in the profession and the community
Moral Accountability in the Course of Representation: Possible Approaches

- The "amoral" view: The lawyer as Metro bus:



- No moral responsibility in choosing cases to accept (whoever comes along) or in the results.



- This approach most helps clients exercise their full autonomy.


- Moral responsibility for choice of area of practice



- Moral accountability for the decision to undertake representation, but to whom are you accountable?




- Own conscience only?



- Must at least publicly justify choice.


- Responsibility to engage in moral dialogue w/ client. Final decision-making is clients. Atty can accept or attempt to withdraw.


- Moral dimension is that one must work to reform institutions of the law to promote justice.


- Many of these are not mutually exclusive; may pursue more than one.

MR 8.1 Bar Admission And Disciplinary Matters 


(a) Applicant/lawyer can’t knowingly make a false statement of material fact; or 


(b) Applicant/lawyer can’t fail to disclose a fact necessary to correct a known misapprehension, or knowingly fail to respond to a lawful demand for info from an admissions or disciplinary authority, except don’t have to disclose confidential info
Regulation of the Legal Profession

MR 8.4 Misconduct

Rules

- Can’t commit a crime that reflects adversely on honesty, trustworthiness or fitness 

- Can’t be dishonest, fraudulent, deceitful or misrepresentative
- Conduct can’t be prejudicial conduct to administration of justice
History: Distinguished by "moral turpitude" unconnected to fitness of practice (EX: adultery)
General

- Personally answerable to criminal law
- Professionally answerable only for offenses that indicate lack of those characteristics relevant to law practice

EX: Violence, dishonesty, breach of trust, or interfering with the administration of justice
EX: Repeated minor offenses ( Indicate indifference to legal obligation
EX: Failing to file an income tax return ( Reflects poorly on fitness to practice. 
Repulsive Beliefs
- Words, conduct, bias or prejudice (race, sex, religion, national origin, disability, age, sexual orientation, economic status)

- Legitimate advocacy of these isn’t violative
- Trial judge's finding that peremptory challenges were discriminatory basis ( Not enough to violate
MR 8.3 Reporting Misconduct

- Knows lawyer violated rules that raise a substantial question of honesty, trustworthiness or fitness ( Must inform authority

- Knows a judge violated rules that raise a substantial question of fitness for office ( Must inform authority

Exceptions

- Don’t have to disclose confidential info

- but should encourage client to consent to disclosure if prosecution wouldn’t substantially prejudice their interests
- Duty to report doesn’t apply to a lawyer representing a lawyer whose conduct is in question

- Client-lawyer relationship rules apply

- Don’t have to disclose info gained by a lawyer/judge while participating in a lawyers assistance program

Mental Illness


- Significance of the Americans w/ Disabilities Act

- Must show relevance of the inquiry to fitness to practice law
MR 8.5 Disciplinary Authority; Choice of Law


Disciplinary Authority 



- Doesn’t matter where it occurs



- If not admitted in this jsd ( applies if atty provides/offers to provide legal services in this jsd. 


- Atty may be subject to discipline this & another jsd.

Choice of Law applies to


- Conduct connected to a pending Ct matter ( Apply jsd’s rules 



- Other conduct ( Rules of the jsd in where it occurred

- EX: Conduct involves significant contacts with +1 jsd ( Effect may be unclear. OK if meets jsd’s rules & reasonable belief the predominant effect of it will occur.
Malpractice Liability

MR 1.1 Competence
- Must provide competent representation to a client (requires legal knowledge, skill, thoroughness & reasonably necessary prep)
- Includes inquiry & analysis of factual & legal elements, use of methods/procedures, preparation
Other Malpractice Issues


- Know when you don't know enough to handle the claim properly

- Liability to client convicted of a crime, for malpractice in the representation: Must the client prove innocence in fact?


- Liability to non-clients:



- Prospective clients


- Will beneficiaries


- Fiduciary duties


- Concern w/ loyalty to client
Proving Malpractice


- Standard of Care: Ordinary skill & care

- Expert testimony usually needed to prove SOC & breach


- Breach of rules may evidence of breach of SOC

- Can breach w/out causing harm & triggering a malpractice claim ( May discipline

- Causation: the "suit within a suit." 


- Remedies: DAS, forfeit fee
MR 1.8(h) Waiver of Malpractice Via Engagement Letter? 

- Can’t agree to prospectively limit liability for malpractice 
Exception: Client independently represented  

- Can’t settle claim/potential claim for liability w/ an unrepresented or former client 
Exception - Advised in writing of a reasonable opportunity to seek advice of independent counsel 

Forming the Lawyer-Client Relationship 

- Initial interview ( Not yet a client (you hope) 

MR 1.18 Duties to a Prospective Client


- Prospective Client - Person who discusses the possibility of forming a client-lawyer relationship w/ respect to a matter 
- Can’t represent a client w/ materially adverse interests to a prospective client in the same or a substantially related matter if atty received info from the prospective client that could be significantly harmful to that person, except as provided in  (d). 
- If Disqualified from representation ( No lawyer in a firm they’re associated may knowingly undertake or continue representation in the matter

General



- MR 1.18(b) Confidentiality



- Care for documents and property 



- Responsibility for any advice given.


Exceptions


1) Both affected & prospective client give informed consent, in writing ( Can represent
2) Reasonably avoid exposure to more disqualifying info than necessary to determine if represent them; and



(i) Must be timely screened from participation & no fee; &



(ii) Must give written notice to client
Pro Bono Lawyer

MR 6.5 Nonprofit & Ct-Annexed Limited Legal Services Programs

- If provides short-term limited legal services to a client when atty or client doesn’t expect continuing representation:



- Is subject to 1.7 & 1.9(a) if knows a conflict of interest exists; and



- Is subject to 1.10 if knows another lawyer associated w/ them in a firm is disqualified b 1.7 or 1.9(a) about the matter.

- Otherwise, 1.10 is inapplicable to this
MR 1.2(b) Decision to Represent 

- MR 1.2(b): Representation, even by appt, isn’t an endorsement of client's political, economic, social, moral views or activities
Relationship Forms


- Is a written K req’d?


- Are formal words req’d?


- Whose "reasonable" perception regarding whether or not a lawyer-client relationship has been formed counts? 


- If an engagement letter is used, what should be in it?

Limiting the Scope of the Representation

MR 1.2(c) Can limit scope of representation if reasonable & client gives informed consent

- How should the lawyer proceed in Problem 4 regarding the client's desire for a "scorched earth" policy? 

- Was the lawyer's conduct toward Cannell appropriate?

Who Is in Control? 
MR 1.2(a) Must abide by client's decisions re: representation objectives & 1.4 must consult how to pursue them
- May take action on client’s behalf if impliedly authorized. 
- Must abide by client's decision whether to settle. 
- Criminal ( Must abide by client's decision re: plea, waiver of jury trial & whether client testifies
MR 1.4 Consultation & Communication:
- Must promptly inform client of when client's informed consent is req’d (1.0(e))
- Must reasonably consult w/ client about means to accomplish their objectives

- Must keep the client reasonably informed about the status 

- Must promptly comply w/ reasonable requests for info
- Must consult w/ client about any relevant limit on lawyer's conduct when knows they expect assistance not allowed.


- Must explain matter to extent reasonably necessary to permit client to make informed decisions 
Fees

Types of Attorneys’ Fees

- Hourly fee


- Flat fee


- Contingent fee 


- Proportional fee 


- Can be combo

- K (ethical limits)
MR 1.5 Fees

- Can’t charge an unreasonable fee or expense
- May seek reimbursement for cost of in-house services, such as copying, phone charges, either by charging a reasonable amount to which client agreed in advance or by charging an amount that reasonably reflects the cost incurred 

MR 1.5(a) Factors: Reasonableness of Fee 


- Time & labor req’d, novelty & difficulty of questions involved, & skill req’d


- Likelihood, if apparent to client, that it precludes other employment


- Compared to local fees


- Amount & results

- Time limits


- Nature and length of the professional relationship with client;


- Experience, reputation, & ability of the lawyer(s) performing the services; and 


- Fixed or contingent

MR 1.5(b) Fee Agreement (doesn’t have to be in writing) 

-  Must communicate scope of representation, fee & expenses, preferably in writing, before or w/in reasonable time
Exception: Charging a regularly represented client on same basis/rate. Must communicate changes
CONTINGENT FEES

Rule 1.5(c) Contingent Fee - Fee may be contingent on outcome

- Must be in writing

- Signed by the client

- State method by which fee is determined


- State whether % changes depending on whether case is settled, goes to trial, or is appealed



- State what expenses will be deducted from recovery


- State whether deduction is before or after fee is calculated 

- What expenses client is liable for regardless of outcome


- At conclusion ( Must provide statement showing method of calculation of amount due client.

MR 1.5(d) Certain Contingent Fees Not Allowed 

- Can’t be for a domestic relations matter, contingent upon divorce, alimony, support, or property settlement

- Can’t be for representing a criminal ∆

Enforcing the Contingent Fee Contract


- In some cases, discharged lawyer may be able to enforce a contingent fee K. 

- Purpose: Prevent client from discharging them immediately before settlement to avoid the contingent fee.


- TX: Somewhat more protective of lawyer

deductions & safeguarding fees

Special Note: Time of deduction of expenses & how it matters


- Assume 1/3 contingent fee agreement


- $150,000 recovery


- $30,000 in expenses to be deducted from recovery.


- If deduct before calculate 1/3: • $150,000 - $30,000 = $120,000


- 1/3 X $120,000 = $40,000 to attorney • ($80,000 to client)


- If deduct after calculate 1/3:




- $150,000 X 1/3= $50,000 to attorney • ($70,000 to client) ($100,000 - $30,000)

MR 1.15 Safeguarding Client Property
- Can hold client or 3P property in connection with a representation separate from own property
- Must keep funds in separate account in same state as your office, or elsewhere with their consent

- Other property shall be identified & safeguarded. 
- Must keep complete records of $/other property for 5 yrs after representation ends
- Upon receiving $/other property ( Must promptly notify them

- Must promptly deliver it

- Upon request by then ( Must promptly render a full accounting of it
- If 2+ people claim an interest in it (Keep it separate until dispute resolved
- Must promptly distribute all non-disputed portions 
- Retainer Fees Can’t deposit into a client trust account legal fees/expenses paid in advance, to withdraw as fees earned or expenses incurred.
MR 5.3 Duty to Supervise (Non-lawyer employed or retained by or associated w/ lawyer)
- Partner & lawyer who individually or w/ other lawyers possess comparable managerial authority in a law firm 
( Must make reasonable effort to ensure the firm has reasonable measures to assure their conduct meets rules
- Lawyer having direct supervisory authority over the non-lawyer 
( Must make reasonable efforts to ensure their conduct meets rules
MR 1.8 Security Interest For Fees
- Can’t enter a business transaction or knowingly acquire ownership, possessory, security or pecuniary interest adverse to client 



Exceptions:


- Transaction & terms are fair and reasonable to client & fully disclosed, transmitted in writing, reasonably understood 



- Client advised in writing of the desirability of seeking & reasonable opportunity to seek advice of independent legal counsel 

- Informed consent, in writing, signed to terms & lawyer's role in the transaction, including whether he represents them

MR 1.8(i) Can’t acquire a proprietary interest in the cause of action or subject matter of litigation lawyer conducts

Exceptions


- May acquire a lien to secure fee/expenses



- Civil Case: May K w/ client for a reasonable contingent fee 

Ending the Relationship

Termination by Discharge or Withdrawal


- Client has right to fire lawyer at any time, with or without cause

- If the lawyer is fired without cause ( Still entitled payment for services rendered

- Charging by the hour ( No real problem

- Charging flat fee ( May be able to calculate a pro rata amount of work done

- Charging a contingent fee ( ?
Standard Rule: Quantum Meruit -  "as much as he has deserved"

-  Historical: A count in assumpsit

-  Modern: A cause of action for the reasonable value of services rendered.



- A quasi K claim, to prevent unjust enrichment by allowing recovery of the benefit conferred, even if K is not enforceable.



- How is the "reasonable value of services" calculated?

Mandatory Withdrawal
MR 1.16 Declining or Terminating Representation
- Can’t represent a client or must withdraw if:



- Representation violates rules


- Lawyer's physical or mental condition materially impairs their ability to represent client
- Lawyer is discharged
voluntary withdrawAl
MR 1.16(b) Lawyer's Discretion to Withdraw 
- No material adverse effect on the interests of the client;

- Client persists in a course of action involving lawyer's services you reasonably believe is criminal or fraudulent;

- Client has used the lawyer's services to perpetrate a crime or fraud;

- Client insists upon taking action that the lawyer considers repugnant or has a fundamental disagreement;

- Client fails substantially to fulfill an obligation & given reasonable warning you’ll withdraw unless obligation fulfilled;

- Representation will result in an unreasonable financial burden or made unreasonably difficult by client; or

- Other good cause 

Withdrawal without Cause

- Even if allowed by Ct, may result in fee forfeiture

- Since client controls litigation objectives, their refusal to agree to a recommended settlement isn’t usually "cause" 
- Ct may regard withdrawal to be client abandonment

Privileges
MR 1.0(e) Informed Consent  - Agreement by a person to a proposed course of conduct after lawyer communicated adequate info & explanation about the material risks & reasonably available alternatives to the proposed course of conduct
Privileged vs. Confidential


- Privilege: Evidentiary or discovery principle

- Confidentiality: General duty to client


- Broader than AC privilege or work product privilege
Attorney-Client Privilege

Purpose
- Encourage “full & frank communication”

- Better representation
- Better administration of justice 
-Info to attorney, advice to client
Elements of Attorney-Client Privilege


1) Communication


2) Between privileged persons


3) In confidence


4) To give or receive legal advice.

Communication


- Protects what the client tells lawyer
- Can’t be forced to testify about it
Who is Privileged?
- Attorney & Client
- Prospective Clients
- Some client employees/agents
- Agents: Must facilitate the communication
- Translator, stenographer, accountant, doctor

- Associate, paralegal, secretary
In Confidence

- Others there ( not in confidence
- If intend to tell others ( Not in confidence
- Client authorizes attorney to tell others
 ( Not in confidence

- If parties to the communication do not reasonably try to protect confidentiality ( Not in confidence. 
- Don't have a confidential communication in a public place
To Get Legal Advice

- Not for other kinds of advice. 

- Exception: Crime/Fraud
- No privilege if seeking advice on commission of crime or fraud in the future.

- Not really “legal” advice

- Client may seek advice on compliance with the law.

Work-Product Privilege 
Elements
1) Material prepared

2) By attorney

3) For litigation, or in anticipation of litigation 

2 Categories

Opinion Work Product: Reflects lawyer's mental process and opinions. Generally discovery not allowed

Ordinary Work Product - Everything else. Limited protection. Is there a substantial need for info & is this the only way to get it?
Need/hardship Exception
- Burden on one claiming exception
- EX: Reports, videos made at time of accident 
- Generally does not apply to opinion work-product – not really evidence

- May apply if is issue in litigation

Purpose

- Don’t perform job on “wits borrowed from adversary
- Protect atty’s mental processes – greater protection
MR 1.6 Confidentiality
- Can’t reveal info relating to representation unless informed consent, disclosure impliedly authorized in order to carry

- Applies in situations other than those where evidence is sought from the lawyer through compulsion of law

- Must act competently to safeguard information relating to the representation of a client against inadvertent or unauthorized disclosure by the lawyer or others who are subject to the lawyer's supervision. See MR 1.1, 5.1, 5.3
Exception: Prevent reasonably certain death or substantial bodily harm

Swidler & Berlin v. U.S.: Independent counsel sought mtg notes between Foster  & attorney, after Foster’s death
Losing a Privilege

- AC Privilege is fragile-- can be lost by disclosing communication to non-privileged persons
- AC Privilege can be lost by failing to assert it
- Duty of confidentiality is robust and may remain
MR 4.4(b) Mistaken Disclosure 
- Receive document re: representation of client & knows/should know it was inadvertently sent ( Must promptly notify sender
- Additional steps may be required by law & so is whether privilege waived (EX: Return original document)
- May lose privilege if careless

Factors
- Reasonableness of precautions

- Time taken to rectify error

- Scope of discovery 

- Extent of disclosure
- Fairness

MR 1.6(b)(4) Disclosure to Obtain Ethics Advice

- May reveal info to the extent the lawyer reasonably believes necessary
- To secure legal advice about compliance w/ rules 
- Usually impliedly authorized for the lawyer to carry out the representation
-  Even when not impliedly authorized ( ok bc of important to comply w/ rules
- Hypothetical to discuss issues ( OK if not likely the listener can ascertain the clients identity or the situation
Upjohn Co. v. U.S.
- Upjohn GC was told that one foreign subsidiary made payments to government officials to get government business.

- Began internal investigation -- Questionnaire to foreign managers to get info

- IRS sought questionnaires, plus memoranda & interview notes
- Applied "Control Group" test to A/C privilege.

- SupCt. Reversed & upheld both AC and work product privileges for corporate entities.

Attorney-Client Privilege Question
- Whose communications are privileged when the client is an organization?

- How does an entity communicate? Need a “surrogate”
- Who is included?

- Control group test - Only upper levels of management – act for corporation.

- Upjohn – a middle ground – privileges communications:

- Between attorney and agents/employees about matters w/in corporate duties at direction of corporate superiors to secure legal advice.

- Upjohn test – Attorney-client privilege

-  “Zone of silence” concern.

- If include too many employees, hard to get information.

- Not a problem. Can still get info, just not communications.

- In no worse position than would have been.

- Not entitled to it just because it’s easier.

- No need to extend to all employees – still must fit definition of and purpose of privilege.

Privilege for Organizations

- Privilege belongs to the organization (client), NOT to the individual
- Applies to gov’t, NOT individual.

- In re Lindsey – gov’t attorney could not refuse to divulge communications regarding criminal activity in White House

- Waiver of Privilege

- Voluntary disclosure to others waives privilege.

- Can include disclosure to government regulators.

- Can also include disclosure to experts: Experts may be examined on all info used in opinion. Includes privileged info disclosed to expert & relied upon.

Common Interest Privilege
- Parties with common interest can get together with their lawyers to discuss matters.

- Communications may be protected against disclosure to third parties, BUT

- No privilege as between the parties if they later become adversaries.

- Maybe it would be a good idea to tell the client to keep quiet at the meeting, let the lawyers talk.

When May/Must Lawyer Disclose?

- TX Rule of Evidence 503(d) (Attorney-Client Privilege): No privilege if services of the lawyer were sought, obtained to enable, or aid anyone to commit or plan to commit what client knew/should have known to be crime or fraud
MR 1.6 Confidentiality
Exceptions
- To prevent reasonably certain death or substantial bodily harm

- Imminent or a present and substantial threat at a later date if fails to take action necessary to eliminate the threat. 

- EX: Knows a client accidentally discharged toxic waste into water ( May reveal to authorities if present & substantial risk drinking will cause life-threatening or debilitating disease & necessary to eliminate the threat or reduce victims.
- To prevent client from committing crime or fraud that’s reasonably certain to result in substantial injury to financial interests or another’s property & in furtherance of which the client has used/using lawyer's services;

- To prevent, mitigate or rectify substantial injury to the financial interests or another’s property that’s reasonably certain to result/ has resulted from client crime/fraud in furtherance of their lawyer's services
MR 4.1 Transactions With Persons Other Than Clients: Truthfulness In Statements To Others
- Can’t make a false statement of material fact or law to a third person; or

- Can’t fail to disclose a material fact to a third person when disclosure is necessary to avoid assisting a criminal or fraudulent act 
MC final exam - very objective, TX rules won’t be emphasized/tested
Ethics of Care - Fiduciary role b/w atty-client
Personal Moral judgment vs. client’s rights: Client entitled to protect their rights. May refuse to represent if so morally repugnant that you’ll represent them poorly
Disciplinary Actions - Private reprimand, public reprimand, suspension, or disbarment
- State may not disbar atty for pleading the 5th
Client wants you to go easy on another atty in exchange for a higher settlement (Not allowed. Report them.

How sure must you be before reporting them?



- Over-reporting of §8.3 can be a problem



- Can’t use for vengeance, must be a discipline problem
Can you report misconduct of judges? Yes, 8.3(b)
Introduction to Professional Ethics


- The profession is self-regulated (ABA – gives advice & counsel through Sup. Ct.).

- Model Rules & Code of Judicial Conduct ( Course & MPRE is based on them

- TX rules are similar w/ exceptions:

-  Forwarding fees


-  Confidences


-  Conflicts w/client (more liberal in TX – can sue client)


- Also subject to some outside regulation  

-  Federal § – Rules governing atty conduct, fees

-  State §

-  CL malpractice actions.

Achieving Justice of the Innocent Client


-  Forged document will do justice (let innocent person go free & he won’t go to the gas chamber).


-  How does atty really know that client is innocent?  Should attys have to know the truth?


-  Is it ethical to do “anatomy of murder” w/client (tell them “if facts are ABC then you’re guilty, if they’re DEF you won’t be found guilty”)?  

Rule 3.3 – Candor toward the tribunal
- Can’t make a false statement of fact or law or fail to correct a false statement of material fact/law previously made by atty;

- If represents a client in an adjudicative proceeding & knows a person intends to engage, is engaging or has engaged in criminal or fraudulent conduct related to the proceeding ( Must take reasonable remedial measures, & if necessary, disclose to Ct.
Can you put on a client who you’ll know will perjure himself?

-  TX – you have to tell judge that he has perjured himself.

-  DC Bar – you put them on the stand but don’t help them.

-  Say “I can’t put you on the stand & if you want to get on the stand, get a new atty.”
What if you place new atty in a conflict or client won’t tell new atty about perjured statement?

Apply even if compliance requires disclosure of confidential info
Where would the ethics of care lead the atty? Alibi – I was sleeping w/the prosecutor’s wife at the time of the crime.

How might a socially-conscious handle it?


- Should it be relevant whether this was a street crime?  


- Should it matter to you if ∆ previously guilty of frequent acts of domestic violence & victim here was his wife?

What if it was just a traffic ticket & he’ll probably lose? ( Can’t do it
How to answer problems: 


1) Is conduct a violation of the ABA Model Rules?  What’s the penalty?

2) Is the conduct properly subject to criticism even if not inconsistent w/ rules?  What standard is the moral character of it?

3) Should the atty have taken particular action even though the failure to take action would not subject the atty to discipline?  


4) How could the atty have served the client’s will and still have been professionally responsible?  

- Can’t settle a case quickly just b/c you need $ now.  If it should be tried, you should try it even if it takes a long time.

Regulation of the Legal Profession

Character & Fitness for Admission to the Bar 

Rule 8.4 – Misconduct
- Can’t commit a criminal act that reflects adversely on the atty’s honesty, trustworthiness or fitness 

- Can’t engage in conduct involving dishonesty, fraud, deceit or misrepresentation
Should that go in his application to admission to the bar?  

Should being punished enough & not be in application be okay?

Being charged w/cheating is probably enough to not be admitted into the bar, until - some time passes by.

Matters of moral turpitude keeps you from successfully applying to bar.

-  What is moral turpitude?  Not POM. Adulterers can be successful practitioners.  Child pornography?  Very likely.

-  What if he cheated as freshman & was on probation but denied it? Does it hurt him 7 years later when he admits it?



-  He lived a lie for 7 yrs.



-  He is convicted of POM under another name, does he have to admit the conviction? (  Yes, b/c he’s liable to get caught.

-  The bar will appreciate candor more than look at nature of offense.

-  If POM & DWIs are admitted, it’s okay, it’s the candor that is important.

-  If you decide I’ll mention the POM while I was in college, although I did not mention it in Law School application, that will mess you up b/c you lied in law school application.

- Lying is worse than cheating itself
- If you commit a malpractice act ( Must tell client
Candor in the Bar Application Process

Radke - Applicant said he left earlier position as a history lecturer b/c of low pay & denied he’d been warned of discipline.  He’d been charged w/plagiarism of a history article & left his dept as settlement.  Lack of candor motivated Ct’s admission denial
Myers - Denied b/c lied about traffic tickets

Does Smith’s cheating in law school demonstrate that he lacks “good moral character”?


MR 8.4 - Misconduct

MR 8.1 – Bar Admission & Disciplinary Matters


-  Criteria for admission to bar are not less stringent than disciplinary rule.

What if convicted & KKK member, racist & public about it, leading marches?  ( Don’t admit
-  Fundamental truths of equality & nondiscrimination must be preferred over the values found in the 1st Amendment.

Mental illness & BAR ADMISSION

Education & Knowledge Standards for Admission to the Bar

-  In most states, you must graduate from ABA accredited Law School.

-  2 states have dictated courses that you must take.

-  Generally don’t need to be citizen of state to practice there.

-  If you are admitted to state you are likely to be admitted to federal bar.
Atty Discipline and the Disabled Atty
What law applies if you’re licensed in <1 state? If TX atty draws TN K w/TN atty, & its bad K & someone is going to blow the whistle on them, what state will punish him?


-  If I mess up in TN, the TX bar can apply TN rules & punish me here.


-  If I am disbarred in TN, TX will automatically disbar me.  There is reciprocity.


- If a substantial amount of work is done in one jsd ( You’re subject to discipline there

Problem w/competence & diligence
Rule 1.1 Competence - Must provide competent representation.  Requires legal knowledge, skill, thoroughness & prep 

-  If I handle something incompetently I’ve violated rule 1.1.  


-  I don’t have to have special training in something that I’ll practice.

-  In an emergency ( Can give advice or assistance in a matter in which the atty doesn’t have the skill ordinarily required where referral to or consultation or association w/another atty would be impractical.  Must be reasonably necessary in circs (avoid jeopardizing client’s interest)
-  Can accept representation where the requisite level of competence can be achieved by reasonable prep 
-  Even if you don’t know anything about it, you can approach it w/proper preparation.
Cmt. 5 – Competent handling of a particular matter includes inquiry into & analysis of the factual & legal elements of the problem, & use of methods & procedures meeting the standards of competent practitioners.

Rule 1.3 Diligence - A atty shall act w/reasonable diligence & promptness in representing a client
Rule 8.3(a) Reporting Professional Misconduct
- Knows atty violated rule that raises substantial question to their honesty, trustworthiness, or fitness( Must inform authority
Ill.– disciplining atty for failing to report another atty
· F had atty in earlier case that got settlement for $35K & stole it.  Got another atty to sue 1st atty & settle it, a term of settlement is “we won’t blow whistle.”  2nd atty disciplined (suspended for 1 yr.) b/c he had duty to report the 1st.  Defense – I took orders from my client, not good enough.  Info. not protected by atty-client privilege b/c client’s mom & sis were there when client talked to atty.  

· Should the commission have brought a disciplinary action against Casey’s atty?  No, it’s a present crime, not future.

- EX: Knows partner borrow from trust acct. to pay his car & will put $ back? ( Turn him in.  Client’s money, your liability
MR 8.3(c) – Doesn’t require disclosure of confidential info or info gained by atty/judge while in atty assistance program.
-  If this is given in confidence & not one of those exceptions then you don’t have to turn him in.  E.g. he took $ out of trust acct., & ya’ll talked about it & he said he’ll turn it in & said “we are talking about this as you being my atty.”  
Assuming disciplinary charges were filed, what sanctions should be imposed on Andrews & Black?

  Standards for Imposing Atty Sanctions – Ct, in imposing a sanction after a finding of atty misconduct, should consider 4 factors:

1) Duty violated


2) Atty’s mental state;


3) Actual or potential injury caused by the atty’s misconduct; &


4) Existence of aggravating or mitigating factors.
Assuming they find B & A both in violation, what sanctions?


-  Suspension?  Probably not

-  Black: Commit Black to the TX Attys Assistance Program (TLAP) – some sort of probationary status.
-  Andrews: Private reprimand & instruct him to hire an associate & change cases.

-  1st time – probably private reprimand

-  If new complaint, then he’s got a problem.

What kind of due process?


-  Get atty.  Some attys not entitled to have atty appointed.

-  A atty can be disciplined based on testimony given under a grant of immunity from criminal prosecution.

Presidential pardon can’t wipe out the fact that false testimony was given.  Pardon is not enough to save you from action by bar assn.

Unless it’s a confidential communication ( Must tell
TX Rule 1.05(c)(4) – Can reveal confidential info when reasonable belief necessary to comply w/ Ct order, rules, or law
- Can reveal to prevent a fraudulent act.
- TX is tougher –Maybe this is a fraudulent act.

Regulating Attys Outside of the Formal Disciplinary System

- Malpractice insurance doesn’t cover fraudulent or intentional act.  It covers negligence.
- In malpractice policies for professionals ( Have option to not settle.  If verdict higher than amt. that you could settle, they pay their suggested settling price.
Tax – what standard of care?

A atty who owes a duty of care must exercise the competence & diligence normally exercised by attys in similar circumstances.

TX Rule 1.01(a) – Competency rule
- Can’t accept or continue employment in a legal matter which the atty knows or should know is beyond the atty’s competence.

- Cmt. 1 – Competent representation contemplates appropriate application by the atty of  legal knowledge, skill & training, reasonable thoroughness in the study & analysis of the law & facts, & reasonable attentiveness to the responsibilities owed 

-  There are many areas in which some research, work, diligence will give you the answer.  Tax is an area in which Sarah needs help.  She’ll be held to standard applicable to tax specialist.

-  TX Bar – specialization system – TX Bd. of certification

-  You can limit the scope of your representation if you do it in writing to the client & client accepts it.  

6.  Criminal defense – 

-  Rule 1.1 (competence) was violated.

-  She could have filed a motion for a continuance.

-  What if the client was guilty anyway?  Can he sue her?  

-  Majority - The claimant against the atty has to establish their innocence to get damages.  

-  Rest – you don’t have to establish your innocence to establish damages.

-  He may have been found guilty but damages can be awarded if sentence can be shorter.

-  Is it a basis for malpractice action the fact that this was a violation of 1.1?

-  No, but you can bring it in as some evidence of the existence of the standard to which professionals are held.

-  Just b/c there is a violation of the rules, it doesn’t necessarily mean that there is an action for malpractice b/c maybe missing the SOL could be malpractice & that would represent neglect but not violate 1.1.




-  Rules don’t necessarily track malpractice, often they do.

7.  Atty has a duty to tell client about the atty’s own malpractice in the client’s case.  

-  Atty can settle w/the client but client needs to be advised that they should counsel w/another atty.

8.   What sanction should we impose on Sarah?
-   Private reprimand for Medical malpractice
-  Tax problem – maybe public reprimand

-  Criminal – if 3rd problem, she may get suspension, public reprimand, prohibition on practicing in criminal Ct.

9.  For criminal Δ to use poor representation as a basis for appeal, they have to show actual prejudice.

-  It is per se prejudicial when atty is sleeping.

-  Ineffective assistance of counsel if fail to tell client of plea offer.

-  Attys can find themselves as criminal accomplices to their client 



-  If operating to obstruct justice or further a crime or fraud.



-  Privilege info if murderer tells atty where he left the bodies.

-  If client says, “I shot my wife, here’s the gun, can you keep it for me?”  That’s not privileged info.  Atty can advise client to turn it over.  Can tell client that if you take gun, you have to turn it over.  If client asks “Should I wipe the fingerprints off the gun?” – Atty is not obstructing justice.  He can’t suggest to client how to destruct the evidence.
Can you be liable for Prof malpractice to persons other than your client? Yes, you can be liable to a non-client
- EX: Can be liable to a prospective client who you decline for failing to notify them the §oL is going to run

- EX: Client wants a bank loan & bank wants letter from atty saying that client has no contingent liabilities & atty says that client doesn’t have any.  Bank loans him $.  There is a pending suit about to be filed by IRS & 3 others.  All of the sudden you committed an act that subjected bank to a loss.  In some states (TX), the theory of liability to non-clients is significantly qualified by the requirement of privity b/w atty & client in order to maintain a malpractice action.  


- TX: May find tort of negligent misrepresentation.  Duty not to misrepresent facts in dealing w/somebody. 


- If client comes back & says that he’ll be sued, for confidentiality purposes Can’t write bank & disclose that he has suits pending.  You must say “I wrote a letter & it was wrong, can I take it back.”

· Is violation of a professional responsibility negligence? No, it is only evidence of it

b. Beneficiaries in wills that you drafted & messed up & will is invalid.

· Some cases – beneficiaries are representing shoes of client, they represent the testator.  Atty may be liable to beneficiaries named in will if, due to the atty’s negligence, the’ll doesn’t carry out the testator’s intention.  

· CLE – requirement to stay competent – need 15 hrs. of CLE in TX.

What other kind of remedies for improper conduct do attys face?

- Fee forfeitures
TX – remedy of fee forfeiture doesn’t require proof a client suffered actual damage from atty’s conduct.  Amt. of any forfeiture should be set by the trial judge, not the jury.

- Void transactions made in violation of the attys professional conduct (pg 81)

Fundamentals of the Atty-Client Relationship
Duties to Prospective Clients

Rule 1.18 – Duties to prospective clients
(a)  A person who discusses w/ a atty the possibility of forming a client-atty relationship w/respect to a matter is a prospective client.

(b)  Even if no client-atty relationship ensues, a atty who had discussions w/a prospective client can’t use or reveal info learned in the consultation , except as 1.9 permits w/respect to info of a former client.



-  Confidentiality duty to this prospective client


-  Advice can be problematic: “You don’t have a case, get out of my office” ( May be guilty of malpractice
Conflict of Interests

Guy comes in says floor was slippery at store & clerk told him that floor was wet.  Conflict if atty represents clerk.
Rule 1.7 – Conflict of Interest: Current Clients
(a)  Atty can’t represent client if it involves a concurrent conflict of interest.  A concurrent conflict of interest exists if:

(1)  the representation of one client will be directly adverse to another client; or

(2)  there is a significant risk that the representation of one or more clients will be materially limited by the atty’s responsibilities to another client, a former client of a 3P or by a personal interest of the atty.

-  The conflict can be w/a former client & can also be personal interest of the atty.  
-  E.g. maybe my wife is trusted employee & president of mom & pop co.  Even if I turn down this guy, I can’t reveal anything that guy told me.
Rule 1.10 – Imputation of conflicts

-  If I can’t represent somebody, nobody in my firm can represent them.

Rule 1.18 – Duties to prospective client

When atty received disqualifying info as defined in (c), representation is permissible if:

both the affected client & the prospective client have given informed consent, confirmed in writing, or

the atty who received the info. took reasonable measures to avoid exposure to more disqualifying info than was reasonably necessary to determine whether to represent the prospective client; &

the disqualified atty is timely screened from any participation in the matter & is apportioned no part of the fee therefrom; &

-  Will permit this conflict to exist if we screen this atty away from the rest of the firm.  Any fee generated, I can’t share in it.

1.0 – Screening – the isolation of a atty from any participation in a matter through the timely imposition of procedures w/in a firm that are reasonably adequate under the circumstances to protect info that the isolated atty is obligated to protect under these Rules or other law.  

(ii)  written notice is given to prospective client.

Rule 6.5
-  A client coming to a legal clinic shouldn’t get less protection than someone coming to a firm.

A atty who under the auspices of a program sponsored by a nonprofit org or Ct, provides short-term limited legal services to a client w/out expectation by either atty or client that atty will provide continuing representation in the matter:

(1)  Subject to 1.7 & 1.9(a) only if atty knows the representation of the client involves a conflict of interest; &

(2)  Subject to 1.10 only if atty knows another atty associated w/the atty in a law firm is disqualified by 1.7 or 1.9(a) w/respect to that matter.

-  There seems to be actual knowledge req’t here if we know of this then there seems to be a conflict rule which applies.  

Chat rooms / Website
- Wilks: Don’t do it

- Book: Case opinion advises attys to make it clear they provide “legal info” not “legal advice”

Decision to Represent a Client

- You don’t have to take a case.  EX: Client wants you to incorporate KKK clan 

Rule 1.2(b) – A atty’s representation of a client, including representation by appointment, does’t constitute an endorsement of the client’s political, economic, social or moral views or activities.
-  Person is entitled to a atty, if what they’re doing is not illegal, then even if you think it’s immoral, they’re still entitled to a atty.
-  No rule that really tells you about not taking a case.
Rule 1.16 – Declining or terminating representation
(b)  Except as stated in (c), a atty may withdraw from representing a client if:

(1)  W/drawal can be accomplished w/out material adverse effect on the interests of the client.

(3)  Client has used the atty’s services to perpetrate a crime or fraud.

(4)  Client insists upon taking action that the atty considers repugnant or with which the atty has a fundamental disagreement.
E.g. I’m pro-choice & client is involved in situation contrary to my belief & its repugnant to me, & I’m wondering if b/c of my bias I can give full representation to client.  You probably can’t put your heart & soul into this.  Conflict of interest.

Client not wanting to settle but you want to settle is probably not enough, even if you have a contingent fee.  You are stuck w/that unreasonable client b/c you made K w/him.  If you puff a case too much at the outset you may have to back down.  Atty probably should have seen that Cannell wanted trial & not to settle.
(5)  Client fails substantially to fulfill an obligation to the atty regarding the atty’s services and has been given reasonable warning that the atty will withdraw unless the obligation is fulfilled;

(6)  Representation will result in an unreasonable financial burden on atty or rendered unreasonably difficult by the client.

(7)  Other good cause

c.   Refusing to represent minority/gender group


- Can’t discriminate, but can specialize




- Specialize in PI, probate but not in women’s probate



- Mass - Law firm that specializes in representing women in divorce cases who put their husbands through school violated antidiscrimination laws when it refused to represent a man in such case.




-  Law firm is not a public accommodation

-  You can probably limit your practice to representing only abused women w/children.




-  But not if it’s only white women.




-  Probably okay to not want to represent old foggies (65 & older).




-  Harder if its gender or age.




-  Can have law firm only staffed by women.
Documenting the Decision to Undertake a Representation

Who should bear the risk of ambiguity about whether the atty-client relation has been formed?

Reasonable client test - would a reasonable person believe that they’re client of the atty.

Minn – Mrs. T consulted an atty about a possible medical malpractice claim.  The atty said he did not believe she had a case but that he’d “discuss it w/my partner.”  The atty didn’t sent a bill & Mrs. T waited a full year before talking to another atty.  By then the SOL had ran.  Law firm was liable to her for amt. the jury would have found she’d have won if claim had been timely filed.

Mass – atty-client relationship formed by getting letter of inquiry by prospective client who called them a few times.

You can limit the scope of your representation.  Rule 1.2(c).

-  E.g. I’ll represent you only as far as worker’s comp. is concerned, any 3P, I won’t work w/.

-  Informed consent – requires you to give enough info. so that they can make an informed choice as to whether to continue w/this atty.  You’ve got to explain & get an agreement out of client that this is the limitation on the representation.

-  CAa – Construction worker was hit in the head by a piece of steel while on the job.  Signed a retainer asking the atty to file a worker’s comp. on his behalf.  Later, client learned that he’d have filed a 3P claim as well, & he sued the atty for not telling him.  Held – Client may not know the range of remedies available.  Must discuss other possible remedies & either bringing those actions as well or advising the client that he may get other counsel to do so.  
Matters to address in engagement letter w/client
1) Who is the client & often who is not the client
2) Scope of the Representation: What atty will/won’t do

3) Fee 

4) Conflicts of Interest

5) Departures from usual assumptions about handling confidential info
6) Undertakings the client will be asked to make 
Decision-making during Representation: WHO SHOULD DECIDE? ATTY OR CLIENT?
Rule 1.2(a) – Must abide by clients decision concerning objectives of representation (e.g. I want injunction & I DAS) &, as req’d by Rule 1.4 – shall consult w/client as to means by which they’re pursued.

-  Opposing counsel requests extension on deadline 


- Atty’s decision



- Best to grant as a Ctesy in the atty-community BUT must tell your client before agreeing
 Settlement

-  Don’t accept offer w/out consulting client. You have a conflict of interest if you decide to take settlement.

-  Tactics ( Up to the atty.

What about a murderer who did not want to appeal b/c he confessed to murder he committed 2 yrs. ago in his other life?  Should the atty appeal for other murder committed?  

Rule 1.14 – Client w/diminished Capacity
(a)  Maintain a normal client-atty relationship w/the client.

(b)  May take reasonably necessary protective action, including consulting w/individuals who can protect them &, in appropriate cases, seeking the appt. of guarding ad litem.

(c)  Info protected by Rule 1.6.  When taking protective action pursuant to (b), the atty is impliedly authorized under Rule 1.6(a) to reveal info. about the client, but only to the extent reasonably necessary to protect the client’s interests.
-  E.g. Rule applies if you have a client, for which you are worried about the ability to reason & you think you’ll have to reveal enough to ct. to have someone appointed to make decisions for him & seek mental help.

e.   Jury Selection – It’s up to atty on who to challenge/not challenge
-  Can he consult w/client?  Listen to client, if client doesn’t like a juror or vice-versa.  Possible complaint if you don’t take them off & something goes wrong
Billing for Legal Services

1.5 Fees

General


- Preferably in writing


- Fee Dispute ( Keep disputed amount in account until resolved

Types of Legal Fees: Hourly, flat rate, contingent, proportional, combo


Contingent Fees 


- 1.5(c) Must be in writing in K !!!


- Best in PI Cases


- TX 1.04(d) – Writing & state fee determination method 


Not allowed in




- Criminal cases (Policy: Avoid desire to go to trial, when pleading is better for client)

Rule 1.5(d)(1) – Domestic relations matter (contingent upon divorce or alimony, support, or property settlement)





-  Policy: Mediate don’t encourage divorce




-  TX: No prohibition to do domestic matters but rarely justified

Retainers



Types




1) Fixed fee – carry case through the end.



2) $20K retainer up front, rate is $250/hr. When I exhaust my retainer I’ll bill you



Non-refundable retainers: Not allowed

Reasonableness of Fees

TX - 1.04(b) – Factors to determine reasonableness of a fee

1) Time & labor req’d, novelty & difficulty of Qs involved, & skill to perform
2) Likelihood their case precludes attys other employment 
3) Fee in locale for similar service
4) Amt. involved & results obtained,

5) Time limitations imposed
6) Nature & length of relationship w/ client;

7) Experience, reputation, & ability of the atty performing the service 
8) Whether fee is fixed or contingent

General


- Can’t charge an unreasonable fee or unreasonable expenses


- Explain fees up from (EX: I fly 1st class)


- Litigation cost is clients.  Atty can advance cost. Anticipate expenses & give client estimate


- Hourly rate for secretary/paralegal: Not allowed to tack on

- Is 44% contingent fee unreasonable? In some instances it’s justifiable


- Contingent Fee Agreement: Take out expenses 1st before you calculate fee or calculate fee 1st?



- EX: 10K recovery & 1K expenses. If you take out 1K 1st, there’s 9K left.  1/3 fee is $4K for atty & 6K to client



- Can also:  1/3 is $3,333 + expenses (1,000) = 4,333




- 2nd way is better b/c expenses belong to client.  



- 1st way – atty pays 1/3 of expenses (not good).  Shouldn’t pay litigation expenses  




-  Tell them up front how it will work & discuss how you bill time-wise.  Bill periodically for expenses
Termination before earning fee

- General Rule: Return unearned portion

- NY: Bad to keep retainer. Return unearned portion


- PA: May keep if sophisticated client suggests retainer
1.5 Comment 5 Can base fees & extent of services on client’s ability to pay (sliding scale). Must still be competent

- Can you discriminate on basis of result?


-  Co. thought they were going to loose a lot, but won.  I can puff the bill.


-  I got a lousy result, I thought case should cost $10K, but $150K verdict.  Should I cut fee?  No, but you can.

- Validity of contingent fees – Ordinarily contingent fees rides w/amt. of recovery



-  It opens up ct. to people who otherwise don’t have $ to file.



-  Counter-argument – Hourly rate encourages frivolous lawsuits
E.g. I was injured in car & ins. offers me $10K, I think I deserve more, can you take claim?  Sure, we do tests w/Drs, depositions, find out we don’t have a case.  But I got ins. to give us $13K, we ought to take it.  I take my 1K expenses, brings it to 12K, I take my 1/3, he is left w/9K.  Is that right?  It depends on what you told him up front.  If you say, we may lose or win, or you can say “I’ll take a 1/3 of anything over $10K.”
Conflicts of Interest

Contingent Fee Conflicts - EX:  $5K now vs. $15K if trial, but more effort. Not client’s best interest

Hourly Rates Conflicts


- EX: When in doubt, “I’ll file another pleading, spend another hr. on Westlaw”  Conflict w/client, maybe not in their best interest for me to spend more time on their file.


Fixed fee Conflicts - EX: I’m going to do as little work as I can for $500


TX Rule 1.04(f) – Forwarding fee


A division or agreement for division of a fee b/w attys who are not in the same firm can’t be made unless:



(1)  the division is made with a forwarding atty,




- Can pay a referral fee w/another atty.



(2)  the client is advised of, & doesn’t object to the participation of the attys involved.

Handling client property & withdrawing from representation


- Commingling client’s money w/your own ( Embezzlement.  $ should go into trust account

- Signing client’s name ( Forgery – unless authorized by client
-  Client must endorse the check, unless authority from client to sign it (power of atty)

- Atty wears client’s ring for a day ( Conversion

- Ordinary way to fight for the $ ( Put the check in escrow acct & prepare settlement acct. & write separate checks.  One to you for expenses, one to you for fee & one to client for what is coming.  


-  Atty says “we’ll distribute $ after we solve dispute.”  Bad b/c pressures client to settle, you might get your $ a couple years from now.  You are using a tactic to agree to 40% fee.  


- Client entitled to at least 25% ( Must pay.  Amt. in controversy is 15% which will stay in escrow acct. until matter resolved.


- How to resolve it?

-  Can negotiate.

-  Can get client to agree to mediation, go to arbitration.  

-  You may want to have some boiler-plate sentence in your fee agreement.

-  You can sue client for fee.

-  Confidentiality waiver - Nothing confidential needs to be preserved b/w atty & client when they’re fighting.  Some limit, you can reveal things in proceeding that relate to fee itself & justification for charge.  Can’t reveal other secrets that don’t have nothing to do w/fee.

-  If you are sued for malpractice, client can’t seal your lips about conversations/communications you had w/client.

-  Can I enforce a lien on any prop’y of the client?

-  Most states permit a charging lien – you can hold proceeds for my fee.  

-  E.g. client dissatisfied w/my services, will pay me $1K, & doesn’t want me, you say “you pay me & I’ll give you your file.”  Can you do that?
-  You gotta give them the necessary info to proceed w/case.  Don’t have to give them your work-product.  

-  If they refuse to pay for document you have drawn, you can keep the document.  E.g. you can hold a will that they did not pay for.
Withdrawal when client becomes too difficult - Rule 1.16 

(a) Can’t represent or withdraw from representation if:

(1)  Representation will result in violation of rules of professional conduct or other law:

(2)  Atty’s physical/mental condition materially impairs the atty’s ability to represent the client; or

(3)  atty is fired.

(b)  Except as stated in (c), a atty may withdraw from representing a client if:

(1)  withdrawal can be accomplished w/out materially adverse effect on the interests of the client; 

-  Client recalcitrant, bugging me, to convince ct. interest won’t be adversely affected is tough b/c another atty has to catch up.

(2)  Client persists in fraud or crime.

(3)  Client has used the atty’s services to perpetrate a crime/fraud.

(4)  Client insists in persisting an action which atty considers repugnant or w/which the atty has a fundamental disagreement.  (Vague standard)  






-  I want you to destroy broker’s career.  

(5)  Client fails substantially to fulfill an obligation to the atty regarding the atty’s svcs & has been given reasonable warning that the atty will withdraw unless the obligation is fulfilled.  






-  Client hasn’t paid his bill.






-  You can ask for continuance if client hasn’t paid bill.  

(6)  Representation is unreasonable financial burden to atty or has been rendered unreasonably difficult by the client.  






-  Financially I can’t afford to fund this case any longer.  

(7)  Other good cause

(c)  Must comply w/applicable law req’g notice to or permission of a tribunal when terminating a representation.

(d)  Upon terminating representation, a atty shall take steps to the extent reasonably practicable to protect a client’s interest, such as giving reasonable notice to the client, allowing time for employment of other counsel, surrendering papers & prop’y to which client is entitled & refunding advance payment of fee or expense that has not been earned or incurred.  Atty may retain papers relating to the client to the extent permitted by other law.  

-  This case – Judge probably won’t let atty withdraw.
Duty of Confidentiality

Rule 1.6 – Confidentiality of Info
Can’t reveal info relating to client representation, unless consents.  Broad- encompasses privileged communication or secrets learned.  May be forced to reveal secrets, but we can’t reveal them.  !!!
Exceptions (may reveal):

- to prevent death or substantial bodily harm

- to prevent client from committing a crime or fraud that’s reasonably certain to result in substantial injury to the financial interests or prop’y of another & in furtherance of which the client has used or is using the atty’s svcs.

- to prevent, mitigate or rectify substantial injury to the financial interests or prop’y of another that is reasonably certain to result or has resulted from the client’s commission of a crime/fraud in furtherance of which the client has used the atty’s svcs.

TX – Rule 1.05 - Same but categorized differently.  Includes privileged info that is l-c privileged.  Also includes non-privileged info – all info relating to a client or furnished by the client, other than privileged info, acquired by atty in the course of representing client.  

-  Confidential info can’t be revealed.

-  We may reveal it in situations similar to those set forth in 1.6

Exception – (e) when atty has confidential info clearly establishing that a client is likely to commit a criminal or fraudulent act that is likely to result in death or substantial bodily harm to a person, the atty shall reveal confidential info to the extent reasonably appears necessary to prevent the client from committing the criminal or fraudulent act.  

-  You must reveal if they’re assisting in criminal or fraudulent act.

4.01(b) - You must reveal to 3P when disclosure is necessary to avoid making the atty a party to a criminal act or knowingly assisting a fraudulent act perpetrated by a client.  !!!


-  TX is conservative in confidentiality area.

Confidentiality & the Organization as a Client

Common Interest Privilege among Multiple Organizations

2 tobacco co’s decide they work together & defend litigation & reveal confidences to each other ( Protected, Can share w/one another everyones w/consent

- Problem w/joint representation: Oone party tells something to atty but says “don’t tell another” ( Can’t say anything to other guy.  

Loyalty to the Client
Representing Multiple Parties Dealing with each Other
Rule 1.7 – Conflict of Interest: Current Clients

- Can’t represent a client if representation involves a concurrent conflict of interest
Factors:
- Representation of one client is directly adverse to another client, or 
- Significant risk the representation of 1+ clients will be materially limited by responsibilities to another client, a former client or a 3P or by an atty’s personal interest
b)  May represent a client if:


1)  Reasonable believe you can provide competent & diligent representation to each affected client;


2)  Representation not prohibited by law,


3)  Representation doesn’t involve claim by one client against another client represented by L in same litigation or other proceeding before a tribunal; &


4)  each affected client gives informed consent, confirmed in writing
If both want you to represent them ( Must explain the conflict of interest to them

Can you represent him & your partner represent her?


-  If other atty is of counsel, clients consent to this in writing then its possible.


-  If you’re disqualified under 1.7 ( Every member of your firm is disqualified under §1.10 !!!
What should L tell them re: risk of representing both? Changes of financial status, retirement, college payment, assets !!!
Can they waive the conflict? Yes. 1.7(b) 

- Can’t represent both parties in: 

1)  Real estate deal – both on either side

2)  Passenger & driver in car accident in a claim against 3P.  P may have a claim against driver.


- Estate planning & drafting wills 


- Must explain there can be no secrets, Can’t favor one over the other (you’ll tell the other what the other says) ( OK

-  2 radiologists want to form partnership, you do it, after a year they have a fall out & split up.  


- Can’t represent one of them in the split.  You have an adverse relationship w/a former client.  


- All things that were said by them to atty protect them from things of the outside, not as to each other.
TX vs. Model Rules
1.7 Can’t sue your own client.
TX Rule 1.06 – Can’t represent opposing parties for same litigation.  In other circs, can’t represent a person if:
(1)  representation involves a substantially related matter in which their interests are materially & directly adverse to the interests of another client of the atty or the atty’s firm, or

(2)  reasonably appears to be or become adversely limited by the atty’s or law firm’s responsibilities to another client or to a 3P or by the atty’s or law firm’s own interest.

-  TX: May sue your client if not substantially related to a matter you are handling  
Duty of Loyalty

1) Is IB a current client? Probably. Ongoing relationship re: labor law matters. Look to time, circs.

Factors



1) What does the client think?



2) History of Representation?




- Regularly represented them in the past?



3) Prospects of future representation?



4) Did L send a disengagement letter?




- Formal end to relationship




- Not practical - cuts off client from future business



if Current Client ( 1.7

if Former Client ( 1.9

Rule 1.9 – Duties to Former Clients
Can’t represent another in the same or a substantially related matter in which that person’s interests are materially adverse to the interests of the former client unless former client gives informed consent in writing. 
AKA Can sue former client so long as the work you did was not substantially related to the work you did for them
2) Does it matter that the representations aren’t related to each other?

3) Does it matter that no disclosure of confidential info is involved? 
General


- Directly Adverse: 2 clients suing each other

- Purpose: Can’t get involved w/ other client ( Confidentiality, appears disloyal 
Corporate subsidiaries


- You don’t represent the constituents/subsidiaries simply bc you represent the corp but must take it into consideration


- EX: Can’t take case where Taco Bell sues KFC.  
“Hot Potato Rule”


- Turning current into former clients


- Cts police attempt to fire clients


- May not be intentional (EX: Corp merges)

1.7(b) Comment 22: Advance Waivers of Conflict


- Client may waive if they understand it


- Not upheld when something wasn’t anticipated by the waiver


- Some conflicts aren’t waivable

1.7 Comment 24: Positional Conflicts


- May take different positions on issues if diff clients


- but may make client concerned about loyalty


- May be adverse to another client, represented in an unrelated matter ( No conflict of interest


- Adverse to another client, but materially limits their effectiveness in another case 



- If it seriously weakens their position ( Conflict of Interest exists




- Must withdraw unless written informed consent from both clients



- If doesn’t much weaken their position ( No conflict of interest



- EX: Decision favoring one sets a diff precedent


- Often a business issue more than ethical one


- Can’t fire one client to take another one ( Disloyal. “Hot potato” rule.  


- Can limit scope of representation (  Can tell client “I can’t represent you against Chase bank bc I represent them”  
Conflict of Interest in Criminal Litigation

Representing Co-∆’s


- Fed rules of criminal procedure: Ct must inquire


- Holloway says can’t force ∆’s to accept joint representation if they object


- Limits Representation: Can’t represent one at the others expense


- Conflict may lead to Strickland ineffective assistance claim


- 1.7 Comment 23



- Potential for conflict high ( Should decline to represent +1 co-∆

Issues in the problem

- 4.3 - Can’t state you’re disinterested
Issues: Confidences

- All 3 must meet w/ atty & I must tell them “Can’t keep secrets from each other.”


- One more guilty than the other? ( May make a deal for the less guilty one.  Explain to all that one will be in deeper trouble & their sentence will be longer.  Only one may cooperate w/authorities.  Hard for them to agree on everything b/c against each others interests

-  Bank robbery – 2 guys remember they didn’t get $ so they go back & are caught.  Is joint representation okay?  


- Same issue as above.  They’ll be differently involved.  
What if one wants to make a deal?  

-  Presumed conflict when representing 2 Δ’s or 2 parties in litigation ( Burden to show you’ll represent both adequately.


- EX: DA wants to make a name for himself & wants a conviction at any cost & make a deal for one to get conviction for another.  All 3 are now in a situation where they object to the other’s deal.
Ambitious Prosecutor’s Interest

1.7 – Conflict of Interest: Current Clients

a)  Can’t represent a client if it involves a concurrent conflict of interest.  Factors:
2)  Risk 1+ clients materially limited by atty’s responsibilities to another client

b)  May represent a client if:


1)  Reasonable believe you can provide competent & diligent representation to each affected client;


2)  Representation not prohibited by law,

3.8 – Special Responsibilities of a Prosecutor
a) Can’t prosecute a charge he knows isn’t supported by probable cause
b) Reasonable effort to assure accused was advised to the right and procedure, & reasonable opportunity to obtain counsel

c) Not seek to obtain from an unrepresented ∆ a waiver of pretrial rights, such as right to preliminary hearing
d) Timely disclose to ∆ all evidence or info known by prosecutor that negates ∆’s guilt or mitigates the offense and disclose to ∆ all unprivileged mitigating info known to prosecutor except when prosecutor relieved of this 
- May have clouded judgment go after wrong person.  Must ensure they don’t have a conflict themselves.
Defense counsel conflicts: Publications
1.8(d) – Before representation ends, can’t negotiate literary/media rights to a portrayal based substantially on representation.

- Can’t ask client to waive this rule.  Obligation to the system that we try this case fairly & properly.

- Can write a book about successful defense of my cases.


- What about a K saying I’ll defend Michael Jackson & waive fee but want exclusive rt. to your story on this trial?

- She’s got it in her head that she’ll do this but hasn’t negotiated w/no one.  Conflict w/herself.
PERSONAL INTEREST CONFLICTS

Conflicts B/w Client & Atty’s Personal Interests
Rule 1.8(a) – Can’t make business transaction w/ client or acquire an interest adverse to a client unless:

- Fair & reasonable & fully disclosed in writing;
- Client advised in writing to seek advice of independent legal counsel & reasonable opportunity &
- Informed consent in writing, to transaction terms, including whether atty represents 
- “I’ll represent you for free & you give me stock in your corp” ( OK. Must ensure terms are fair & client has reasonable opportunity to seek advice of independent counsel.  
- “I’ll put this in writing” & you take it to another atty so that he can see it.” (  If you didn’t give him an opportunity for independent counsel, you have problems even though client not hurt.  
- Payment in stock from clients business ( Must meet 1.8(a)

Secret plans but he knows there’s an opportunity.  Can you ask him if you can buy the prop around his proposed business? OK if it doesn’t disadvantage your client.  You want something in writing from client in case things go wrong in future.

ATTY’s financial interest: BUSINESS TRANSACTiONS W/ client
1.8 Comment 1 Atty skill & training, creates possibility of overreaching in business, prop or financial transaction w/ client


- If transaction unsuccessful ( Client can sue for malpractice

- If transaction successful ( Client can claim you were overreaching & can be responsible


- Most attys avoid business relationships w/ client

Doesn’t apply to standard commercial transactions b/w lawyer & client for products & services the client markets to others


- EX: Lawyer buys meal at clients’ restaurant
1.8 Comment 3 Risk greatest when client expects atty to represent them or atty’s financial interest poses a significant risk the representation will be materially limited

Info relating to representation 
1.8 (b) Can’t use info relating to representation of a client to the disadvantage of the client unless client gives informed consent


- Normal agency rules are to the contrary, which means atty may have to disgorge profits


- Violating law/criminal acts ( May also be a violation of 8.4 Misconduct !!!

- Insider trading ( May also be a violation of 8.4 Misconduct

GIFTS from Client
1.8(c) Can’t solicit a substantial gift from a client, or prepare on behalf of a client an instrument giving atty or a person related to the atty unless atty or recipient is related to the client.  
1.8 Comment 7 If it req’s a legal instrument another lawyer should advise client unless client is a relative of done
1.8 Comment 8 Can seek to have lawyer, partner, or associate named as executor of clients estate or to another lucrative financial position.  But subject to 1.7 conflict of interest provision when significant risk attys interest will materially limit their judgment. For informed consent, should advise client concerning the attys financial interest & alternative candidates
- Can’t prepare instrument

- Main Concern: Gifts to atty added in client’s will or trust. 


- Concern: High potential for overreaching


- Exception: Atty is relative of donee

- EX: Mercedes gift ( Can take gift from your client  

- EX: Rolex watch w/ no title, not solicited, didn’t draw up instrument ( Doesn’t seem to violate rules


- EX: Will ( Req’s legal instrument, not allowed

Sex w/ client

Rule 1.8(j) – Can’t have sex w/ client unless consensual sex existed when the atty-client relationship began.  


- Concern: Emotional attachment causes problems & can’t give proper advice to client w/out hurting their feelings


- EX: Consensual relationship before danger is gone ( Comment 18

- EX: Lovers 1st, then atty-client ( OK


- EX: Atty-client, then lovers ( Not OK


- Texas rejected a proposed rule that atty can’t accept sex as payment



- Covered by other rules ( Can’t charge an unconscionable fee



- Arguments against




- Unnecessary bc covered by other rules



- Arguments For




- Sex w/ clients spouse, opposing atty or a witness not covered




- Doesn’t establish whether its ok if the sex begain before representation, or if they atty solicited business from them


Corporate


- EX: GM atty develops relationship w/ your GM supervisor (Not different.  Power goes the other way but emotional involvement & decision-making influenced  

Basis for no sex w/ clients: Unequal relationship 

1.8 Comment 19 - When client is an org, rule prohibits org’s atty (whether inside or outside counsel) from having a sex w/ constituent of the org who supervises, directs, or regularly consults w/ atty concerning org’s legal matters

Imputation
Comment 20 - One atty disqualified from representing someone bc conflict ( Disqualifies whole firm except conflict in 1.8(j)
Representing Insured & Insurer

Tenant is son-in-law of LL (possibility of collusion).  T rented an apt. from L who has a liability ins. policy w/All-Mutual Co covering all accidents in the complex up to $100K.  T injured himself when fell.  L saw the accident & helped T, but T said he’s ok so L did not report the accident to All-Mutual.  Unknown to L, T took weeks off from work for back injury (delayed claim) then sued for $175K (excess of policy limit) for his alleged P&S & expenses. Liability policy clauses:

 1st – “Notice of Accident” clause requires insured to notify them promptly of any accident; otherwise waive coverage.  

2nd – policy requires All-Mutual to provide & pay for atty to defend the insured from any claim arising under the policy & to pay any claim w/in the monetary limits of the policy.  

3rd – Policy requires insured to cooperate w/All-Mutual in defending against any claims. 
InsCo had H investigate & prepare the defense.  All-Mutual also wrote L it “was not waiving any defenses under the policy.”  H interviewed L & T but was unable to find any other witnesses.  L’s & T’s version were identical & favorable to T.  H wondered how T would be so careful & suffer severe injuries, & yet have an immediate reaction that he’d “be all right.”  Moreover, b/c L & his son-in-law seem to be on good terms, she wondered why T neither told L of the alleged “serious complications” nor, at least prior to filing, that T was going to sue. T offered to settle for $50K & L has told H that he’d prefer All-Mutual’s agreeing to that amt. rather than going to trial & placing L at risk for the $75K in excess of policy coverage. H believes that L’s failure to notify All-Mutual about the accident at the time it happened has so hampered factual development of the case that All-Mutual should deny coverage under its prompt notice clause.  She has not told L or Mutual about her opinion.  She also believes that L is not cooperating, although she has not said this to L or All-Mutual.  During one interview L told H:  “Just b/w you & me, my son-in-law & I remain the best of friends, but I don’t want All-Mutual to know that.” (duty of loyalty) H sent T’s settlement offer to L & All-Mutual.  All-Mutual asked for her advice on whether it should accept the offer.

Rule 1.7 Conflict Of Interest: Current Clients
(a) Can’t represent a client if it involves a concurrent conflict of interest. A concurrent conflict of interest exists if:

(1) Representation of one client directly adverse to another client; or
(2) Significant risk the representation of 1+ clients materially limited by the lawyer's responsibilities to another client, a former client or a 3rd person or by lawyers personal interest

(b) EXCEPTIONS May represent a client if:

(1) Reasonable belief you’re able to provide competent & diligent representation to each affected client;

(2) Representation not prohibited by law;

(3) Representation doesn’t involve assertion of a claim by one client against another client represented by the lawyer in the same litigation or other proceeding before a tribunal; and

(4) each client gives informed consent, in writing
Client Models

Who is the client? 


- 2 Client Model: The insurance co and the insured



- Look to 1.7




- Directly adverse bc insured wants to maintain coverage




- 1.7(a)(2) Atty may find representation materially limited by responsibility to 3rd person (InsCo)





- Can have 1.7(a)(2) issue in the 1 client model as well





- but 1.7(b) says you can go ahead in the face of the conflict if…


- 1 Client Model: Or, insured is the only client. Insurance co is simply a 3rd party. 



- Simple, more modern approach


Under both models



- Must get informed consent of client



- Can’t have interference w/ prof judgment



- 1.6 Confidentiality obligations
One problem on final exam - Students don’t understand the insurance issues !!!
When approaching ProRes question: !!!

1) first ask, to whom is the client? Don’t just assume you know who it is.

Liability Insurance Basics

Duties of Insurer



1) Duty to defend suit w/in coverage of the policy (broader



2) Duty to Indemnify (to pay judgment up to policy limits if insured found liable)

Duties of Insured



1) Prompt notice of claims



2) Full co-operation



3) Allow subrogation (if they’ve already paid off the loss)


K rights of Insurer (typically, but none are absolute)


1) Select counsel to defend the case



2) Control defense



3) Decide whether to settle


K rights of insured (sometimes)


- Approve settlement (usually only in prof malpractice policies)

Potential Conflicts bw insurer & insured



Typically don’t involve confidentiality issues


- Excess claims (π seeks recovery in excess of policy limit)




- EX: Ins.Co may not want to settle vs. Insured wants the max allowed by the policy



- Uninsured motorist claims




- EX: Insurance co wouldn’t want to pay vs. Insured wants coverage



- Counterclaims by insured




- EX: Insurance co has no interest in claim against other driver vs. Insured wants to file claim



- Multiple insured of single insurers



- Subrogation




- EX: Insurance company wants to get DAS back from other driver vs. Insured only wants to get their car fixed


Often involve confidentiality issues, more complex


- Fraud or collusion by the insured



- Coverage disputes




- EX: InsCo says policy doesn’t cover the liability & has confidential info

Lawyers obligation to protect confidential info of insured


Duty of Confidentiality


1) What communications & facts are confidential?



2) Which can be disclosed to InsCo?



3) What duties, if any, are owed to insurer?



4) When might a lawyer have to w/draw from representing the insured?
Rule 1.8(f) - Can’t accept $ for representing a client from one other than the client unless  

(1)  Informed consent
(2)  No interference w/ atty’s professional judgment or client-atty relationship &
(3)  Info relating to representation of a client protected by 1.6
What if atty learns embarrassing or incriminating info about the insured that the ins. co. would want to know?

Insured defended he didn’t have mental ability to commit intentional act.  Atty hired by ins. co to defend insured found out assault was intentional & wrote to CNA saying that his story shows it was intentional.  CNA defended by same firm that defended insured.  CNA took advantage of fiduciary relationship.  Atty should keep client’s info confidential bc duty of loyalty to client (the insured). 
Other insurance cOVERAGE issues

Reservation of Rights Letter  - 


Rights the Insurance Co reserves:



- EX: We’ll defend subject to our right not to pay (exclusion)
When does an insurance company have a duty to provide a defense?

- Does it have a duty to defend claims when no coverage?



- 8 corners rule: 4 corners of complaint + 4 corners of policy



- If anything in complaint covered by the policy ( Duty to Defend


- Is there are conflict of interest when some claims are vs others not covered?


Problems atty faces if there’s a reservation of rights letter




1) What do you do if the client gets a reservation of rights letter? Avoid it. Don’t get involved in the coverage issue.



2) May need to advise client to get independent counsel to advise the coverage issue



3) Whether insured has right to demand insurance co should also pay for independent counsel

Settlement Offers

Once a settlement offer comes from the other side that’s w/in the policy limits:



- Potentially puts insured & insured in a conflict




- Insured may not want to proceed bc liability issue vs. Insured wants it over with

- Insured has right to reject



Conflict: best interest of insured vs. insured doesn’t want to settle w/in coverage amount




- Advise: You can reject but InsCo will say it breaches your duty to full cooperation, freeing them of covering you





- Your client will sign the settlement
Excess Claims Problem

Stowers Doctrine - Recognizes conflict of interest bw insured & insured when a policy limit demand comes in. If a reasonable insurance company would accept the demand and there’s a great risk of an excess judgment, the policy limit is dropped. If the risk is reasonable, their acceptance would be unreasonable.



- EX: Insured in accident w/ injured π. $100K policy limit. If trial & +$100K verdict, insured may have to pay out of pocket



- What should the lawyer do? Give an evaluation of the settlement offer vs. potential excess verdict



Level of Effort


- Insurers want to control litigation costs by limiting what lawyers do for the client. Can they do this?



- Atty’s view: No. 3rd party payor can’t interfere with judgment of what’s needed (where there’s an issue of excess judgment)

Vs.
- What about use of auditors to review files for unneeded services ( Confidentiality issues
Malpractice Liability
Can ins. co sue atty for malpractice?
 Client Model: Insurance co is not client so this is an issue. But you could argue they have a duty. No clear answer.
LL on witness stand tells a story more favorable to T than he had told H earlier.  May H seek to impeach LL’s story & thus help reduce the amt. the insurance co. will have to pay?


-  Can’t impeach your own client.


-  If your insured is starting to perpetrate a fraud against the ins. co. Can’t help perpetrate a fraud.


-  If a atty suspects that there’s collusion, he can’t tell that to ins. co.


-  If you think that a fraud is being perpetrated on the ins. co. you can withdraw from insurance co & insured under 1.16.  

You can report to ins. co. what is going on in the case.  Can’t reveal any confidences that insured has given to you.  

Reservation of rights – where the ins. co. thinks there’s no coverage.  E.g. suit for accident & intentional injury.  Coverage in accident & no in intentional injury.  You must defend both counts but ins. will tell insured “we will reserve our rights to contest coverage.”  Ins. co. has to be specific as to what coverage is.  You may have to establish that your client is negligent to avoid intentional injury.

Usual rule - 2 diff attys must be involved: one to give the insurer a policy defense/coverage opinion & one to defend insured
Texas – 2 types of coverage problems:


Litigation: problem that may be conflict (whether accidental or intentional).  



-  EX: Offer insured to get their own atty & you pay expenses

No conflict but maybe misrepresentation or late paying premium, other defense in coverage unrelated to accident


-  No conflict so ins. co. may defend this.
How much effort must you put into the case?  


-  Atty wants to take 10 depositions of all Drs./nurses associated w/case.  This costs $10K but ins. limit is $20K & says “we won’t spend $10K in defense of this case.”  Atty thinks it’s best interest of client to take depositions.  You take the depositions & tell ins. co. that these depositions must be taken to win case.  Your undivided loyalty is to client.

Loyalty to client

Former Client

1.9 – Duties to Former Clients
a) Can’t represent another in same or substantially related matter when their interests are materially adverse to former client unless informed consent, in writing
b) Can’t knowingly represent a person in same or a substantially related matter in which a firm w/which atty formerly was associated had previously represented a client:

(1)  whose interests are materially adverse to that person, &

(2)  whom the atty acquired info protected by 1.6 (confidentiality) & 1.9(c) that’s material to the matter; unless former client gives informed consent, in writing.
c) Agency Issues Atty who formerly represented a client in a matter or whose present or former firm has formerly represented a client in a matter can’t:

(1) use info relating to representation to disadvantage of former client except as permitted or require w/ respect to a client, or
      when the info became generally known; or
(2) reveal info relating to the representation except as permitted or require w/ respect to a client.

-  Cmt. 3 - Substantially related matter – Same transaction or dispute, or if a substantial risk that confidential factual info as would normally have been obtained in prior representation would materially advance client’s position in the subsequent matter

- Cmt 2 - Scope of "Matter" depends on the facts. Can also be a question of degree. 

- Directly involved in specific transaction ( Can’t subsequently represent client w/ materially adverse interests in that transaction

- Recurrently handled problem for a former client ( not precluded from later representing another client in a factually distinct problem of that type even though the subsequent representation involves a position adverse to the prior client. 

EX: Reassignment of military lawyers between defense and prosecution functions w/in the same military jsd. 

- Test: Whether atty was so involved that subsequent representation can be justly regarded as a changing of sides
- Cmt 3] Matters are "substantially related" if  same transaction or legal dispute or substantial risk confidential factual info as would normally have been obtained in the prior representation would materially advance client's position in the subsequent matter. 
- EX: Represented businessman & learned private financial info about them ( Can’t represent their spouse a divorce. 
- EX: Atty represented a client in securing environmental permits to build a shopping center( Precluded from representing neighbors seeking to oppose rezoning bc environmental considerations; 
- However, not precluded, on the grounds of substantial relationship, from defending a tenant of the completed shopping center in resisting eviction for nonpayment of rent. Info that’s publicly disclosed or to other parties adverse to the former client ordinarily will not be disqualifying. Info acquired in a prior representation may have been rendered obsolete by the passage of time, a circ that may be relevant in determining whether two representations are substantially related. In the case of an organizational client, general knowledge of the client’s policies and practices ordinarily will not preclude a subsequent representation; on the other hand, knowledge of specific facts gained in a prior representation that are relevant to the matter in question ordinarily will preclude such a representation. A former client isn’t req’d to reveal the confidential info learned by atty in order to establish a substantial risk the atty has confidential info to use in the subsequent matter. Based on the nature of services for former client & info that would ordinarily be learned.
- “Matter” is a broad term
-  Is there any kind of confidences here that will be relevant?
-  This was 5 yrs. ago.  Easier if she hadn’t worked for him in the interim.  
- Must show the new hiree isn’t tainted by confidential info ( Screen them per 1.10
-  What if she also closed a real estate deal for him 3 yrs. ago?  Maybe closer

- Can financial info. obtained during adoption make the cases substantially related?  Broad. If you represented him earlier before he did the wrongful acts you are in a position to know private matters which might give insight into a later problem.
Accommodation Client 


- Represent someone for a limited purpose incidentally while representing another & confidentiality b/w clients is not expected.

- They must understand they’re not the main client (must give informed consent)--representing them as an accommodation.


- Conflict w/ main corp client ( Divert to your main clients interest-cut them loose
Former representation of Co- ∆ / Lawyers for 2 diff parties seek jt representation


- Problem: Confidential info shared ( Must disqualify

1.9(c) Agency Issues 
Class Actions 

- Can represent opposing side to your π b/c you don’t learn much confidential info about them

- Is every member of the class considered your client? No.

- 1.7 Comment [25] Unnamed members of the class are ordinarily not considered clients. Don’t their consent before representing a client suing them in an unrelated matter. Similarly, a lawyer seeking to represent an opponent in a class action doesn’t need consent of an unnamed member of the class they represent in an unrelated matter.
Non-Lawyer Assistants: Paralegals / law clerk / secretary


- 1.9 only covers lawyer


- 1.6: Confidentiality & duty to protect it


- 5.3: Supervision on non-lawyer assistants

- Rule 1.10 – Can screen non-layer asst’s


- 1.0(k) "Screened" - Isolation of a lawyer from any participation in a matter through timely imposition of procedures w/in a firm that’re reasonably adequate under circs to protect info the isolated lawyer must protect


- EX: Asst had access to significant confidential info ( Screening may not be enough

- Obligations to non-lawyer asst



-  Can hire asst that did research for opposing counsel.  Must screen.  
Work product of disqualified counsel

- Does it involve use of confidential info of former client? Or more routine?


- Problem: If rebuttable presumption, how is it rebutted & how can the client respond? Would they have to disclose?
In sum: If you have a former client, the duty of loyalty doesn’t prevent you from taking a case unless it involves same or substantially related matter, confidential info, or materially adverse. !!!
Imputed Disqualification

1.10 Imputation  (work it w/1.9)
(a) Attys associated in a firm can’t knowingly represent a client when any of them practicing alone can’t under 1.7 or 1.9, unless
1) Prohibition based on a personal interest of the disqualified atty & no significant risk of materially limiting client representation by the remaining lawyers in the firm; or
2) (Screening) Prohibition based on 1.9(a) or (b) & arises out of disqualified atty’s association w/ prior firm &
i) timely screened from any participation & receives no fee;

ii) written notice to former client & firms agreement to respond if objects &
iii) compliance certified
(b) When atty terminated association w/ a firm, the firm’s not prohibited from representing a person w/ materially adverse interests to those of a client represented by the formerly associated lawyer & not currently represented by the firm, unless:
(1) Same or substantially related to what the former lawyer represented them; and

(2) Any lawyer in the firm has protected info 1.6 & 1.9(c)
(c) Client may waive disqualification 1.7
(d) Disqualification of lawyers associated in a firm w/  gov’t lawyers ( 1.11
1.10 Comment [1] “Firm” - lawyers in a law partnership, professional corp, sole proprietorship or other assoc. authorized to practice law; or lawyers employed in a legal services org or legal dept of a corp/org. See 1.0(c). Whether 2+ constitute a firm depends on facts. 1.10, Comment [2] - [4].
Concern: Appear you’re a single entity
Factors: Ongoing relationship? Closeness, proximity

Examples

- If you hold yourself out as the same firm, or being affiliated with the same firm ( Considered same firm


- If you hold yourself out as different firms, keep separate records, but share the same office ( May not be considered same firm


- If sharing info ( Appropriate to disqualify other lawyers in the firm

Double Imputation
Lawyer disqualified from taking an adverse position from original firm bc imputed. If lawyer moves to a new firm, removed from the conflict ( Rules 1.9(b) former clients, having obtained confidential info & 1.10

1.10 Comment [2] Loyalty to the client as it applies to lawyers who practice in a law firm (firm of lawyers is essentially one lawyer or each lawyer vicariously bound by the obligation of loyalty owed by each lawyer with whom the lawyer is associated). Paragraph (a)(1) operates only among the lawyers currently associated in a firm. When a lawyer moves from one firm to another, the situation is governed by Rules 1.9(b) and 1.10(a)(2) and 1.10 (b).
Conflicted Lawyer Leaves 

1.10 Comment [5] (expands on 1.10(b)), which permits a firm, under certain circs, to represent a person w/ interests directly adverse to those of a client represented by a former atty associated w/ firm. Applies regardless of when atty represented client. Firm can’t represent a person with interests adverse to those of a present client of the firm, which violates 1.7. Firm can’t represent person where the matter is the same or substantially related to that in which the formerly associated lawyer represented the client and any other lawyer currently in the firm has material information protected by Rules 1.6 and 1.9(c).


- Makes easier for lawyers to move from one firm to another.

- New firm can screen

Imputation w/in lawyers family

1.7 Comment [11] When lawyers representing diff clients in the same matter or in substantially related matters are closely related by blood or marriage, there may be a significant risk that client confidences will be revealed and that the lawyer's family relationship will interfere with both loyalty and independent professional judgment. As a result, each client is entitled to know of the existence and implications of the relationship between the lawyers before the lawyer agrees to undertake the representation. Thus, a lawyer related to another lawyer, e.g., as parent, child, sibling or spouse, can’t represent client in a matter where atty represents another party, unless informed consent. Disqualification arising from a close family relationship is personal & ordinarily not imputed to members of firms atty is associated. See 1.10.

- Some risk confidences will be revealed


- At least, clients entitled to know about it


- Directly & Personally involved (adverse opponents) ( Must get informed consent


Lawyers as Spouses


- If you’re married to a lawyer/non-lawyer ( Can’t share confidential info w/ spouse
Screening: Allowed by 1.10

1.0 Comment [9] “Screening” assures confidential info protected. Disqualified lawyer can’t communicate with any of the other lawyers in the firm. Other lawyers in the firm may not communicate with them about the matter. May increase measures if appropriate. To implement, reinforce and remind all affected lawyers of the presence of the screening, it may be appropriate for the firm to undertake such procedures as a written undertaking by the screened lawyer to avoid any communication with other firm personnel and any contact with any firm files or other materials relating to it, written notice and instructions to all other firm personnel forbidding any communication with the screened lawyer relating to the matter, denial of access by the screened lawyer to firm files or other materials relating to the matter and periodic reminders of the screen to the screened lawyer and all other firm personnel.

1.0 Comment 10 Implement ASAP
Problems W/ GoV’t Attys

1.11 Special Conflicts for gov’t lawyers

(a) – If formerly served as a public officer or go’vt employee:

(1)  subject to 1.9(c); &


(2)  can’t represent client re matter you were personally & substantially involved in unless informed consent, in writing

b) When a atty is disqualified from representation under (a), no atty in a firm with which that atty is associated my knowingly undertake or continue representation in such a matter unless:  

1)  the disqualified atty is timely screened from participation & doesn’t get a fee; &

2)  written notice

-  We permit screening – atty works for govt who is investigating person & firm represents client, can screen firm but disqualify atty.

(d)  Except as law may otherwise expressly permit, a atty currently serving as a public officer or employee:



(1)  is subject to Rules 1.7 & 1.9; &



(2)  can’t:

(i)  participate in any matter in which the atty participated during private practice, unless govt gives informed consent, in writing; or

(ii)  negotiate for private employment w/any person who is involved as a party or as a atty for a party in a matter in which the atty is participating personally & substantially, except that a atty serving as a law clerk to a judge, other adjudicative officer or arbitrator may negotiate for private employment.  

-  Can’t negotiate w/the firm while he’s still commissioner.  Can’t work for IRS in a case against person & solicit them to work for them.

“Matter” includes:

(1)  any judicial or other proceeding, application, request for a ruling or other determination, K, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties, &

(2)  any other matter covered by the conflict of interest rules of the appropriate govt agency.
-  Can’t take a client where you represented the gov’t against that client.
18 USC 207(a)(1) – Any person who is an officer or employee of the executive branch of the U.S. & who, after the termination of his or her service or employment makes, w/the intent to influence, any communication to or appearance before any officer or employee of the U.S. in connection w/a particular matter - 

(A)  in which the U.S. is a party or has a direct & substantial interest,

(B)  in which the person participated personally & substantially as such officer or employee, &

(C)  which involved a specific party or specific parties at the time of such participation, shall be punished by up to 5 yrs in prison or a $50K fine or both.
18 USC 207(a)(2) – A person subject to the restrictions contained in (1) who, w/in 2 yrs after the termination of his/her service w/the U.S., knowingly makes, w/the intent to influence, any communication to or appearance before any officer/employee of the U.S., on behalf of any other person in connection w/a particular matter – 


(A)  in which the US is a party or has a direct & substantial interest


(B)  which such person knows or reasonably should know was actually pending under his official responsibility as such officer/employee w/in 1 yr. before termination of his service w/the U.S., &


(C)  which involved a specific party or specific parties at the time it was so pending shall be punished by up to 5 yrs in prison or a $50K fine or both.
Smithers ( subject to 1.11 (disclosure of info) & 207

-  Test: Did he participate personally & substantially?  Maybe.  If he did, he is stuck w/the 2 yr. ban.  

- Essentially the same under the rules or the Fed §

Fees


- Screened but gets 1% fee from the case ( Ok if prior independent arrangement


- Directly payment from case ( Not allowed. Too close to case.

Lawyer who leaves private practice to work for gov’t

- Same: can’t participate in matter they participated in personally and substantially


- Shouldn’t’ negotiate for a better job with a firm or govt whose cases you’re involved in

- Law Clerk ( Exception
Law Clerk, Judge, 3rd party Neutral

- Can’t leave that role & begin representing adverse party


- Clerk negotiates w/ a firm their judge has a case with ( Must notify judge. Ok if neutral position

Improper Influence


- 8.4 Misconduct includes influencing a govt agency
    Advising Clients

Atty for an Individual Client

Rule 2.1 – Must exercise independent professional judgment & advice.  In rendering advice, may refer not only to law but to other considerations such as moral, economic, social & political factors, that may be relevant to the client’s situation.
Advising A Business Corp.
Contact w/represented & unrepresented persons

Contact w/ Represented & Unrepresented Persons

1) 4.1 Don’t lie


2) 4.2 Don’t contact…


3) 4.3


4) 4.4
Rule 4.2 No contact Rule
Can’t communicate about subject of representation w/a person you know already represented

Cmt 3 Represented person contacts you ( Immediately terminate communication
Cmt 7 Represented org Can’t talk w/a constituent of the org who supervises, directs or regularly consults w/ their atty concerning the matter or has authority to obligate the org w/respect to the matter or whose act or omission in connection w/the matter may be imputed to the org for purposes of civil/criminal liability.  
- Consent of the orgs atty is not req’d for communication w/a former constituent

- If a constituent of the org is represented by own atty ( Atty’s consent is sufficient 
General

- Opposing clients can talk to each other 
- Can contact w/ consent of opposing atty or formal discovery

- Rule doesn’t req a lawsuit (applies to a “person”, not a “party”)


- Only applies re the “matter”



- Can talk about unrelated matters (but avoid bc it’s suspicious)




- Can get advice from atty not representing anyone in the matter



- Rule & TX Rule extend rule to employees the entity may be vicariously liable




- Risk: If you don’t know who they are & you talk to them accidentally ( Ct may demand your notes


Purpose of the Rule



- Fair play



- Stop atty from undercutting relationship when client hired another atty to protect their interests




- Making agreements or concessions




- Making admissions


Former Employees of the Corp


- May contact



- They aren’t represented by entities atty



- If they have an atty ( Atty must consent


- Concern: Can’t contacting employee to obtain privileged info



- Rule 4.3

4.3 Dealing w/unrepresented persons
In dealing on behalf of a client w/a person who isn’t represented by counsel, can’t say you’re disinterested.  
Knows/should know t the unrepresented person misunderstands your role ( Make reasonable efforts to clarify

Can’t give legal advice to an unrepresented person, other than to secure counsel, if you know/should know their interests conflict w/ client.  

3.4 Fairness to Opposing Party & Counsel
(f) Can’t request a person, other a client, refrain from voluntarily giving relevant info to another party unless:


(1) they’re a relative, employee or agent of a client; and


(2) Reasonably believe their interests won’t be hurt by refraining from giving such info

Rule 1.2 Scope Of Representation And Allocation Of Authority bw atty-client
(a) Subject to paragraphs (c) and (d), must abide by client's decisions concerning the objectives of representation and, as required by Rule 1.4, shall consult with the client as to the means by which they are to be pursued. A lawyer may take such action on behalf of the client as is impliedly authorized to carry out the representation. A lawyer shall abide by a client's decision whether to settle a matter. In a criminal case, the lawyer shall abide by the client's decision, after consultation with the lawyer, as to a plea to be entered, whether to waive jury trial and whether the client will testify.

Rule 1.4 Communication
(a) Must

(1) promptly inform client of any decision where consent req’d


(2) reasonably consult w/ client how to accomplish their objective;


(3) keep client reasonably informed about status of it;


(4) promptly comply w/ reasonable requests for info; and


(5) consult about limit on your conduct when you know they expect assistance not permitted by rules/law

(b) Must explain a matter to the extent reasonably necessary to permit them to make informed decisions


Cmt 2 Communication Settlement Offers ( Must promptly inform client
4.1 Truthfulness

Can’t (a) lie about a material fact or law

(b) not disclose material fact when necessary to avoid client crime/fraud

Cmt 2 Statements of Fact



- If it’s a material fact ( Can’t lie



- Not a material fact ( not outright lying


- Material Fact: price, value



- Not material fact: Intentions to settle a claim 



- EX: My client won’t settle for >50K, but client only wants 30k ( Ok. Not a material fact. Part of general gain




- EX Reply: We can’t go higher than 30k bc insurance limit is 30K when its really 50K ( Not ok. Material fact


See 8.4 Misconduct to 



(c) engage in dishonesty, deceit, fraud, or misrepresentation
Disclosures by Prosecutors


- Brady Material

3.8 (d) Disclosure by Prosecutor in a Criminal Case disclose evidence known by the prosecutor that negates ∆’s guilt

Threats of Criminal Charges


- No explicit prohibition but: 



- 8.4(b) prohibits criminal conduct re: honesty



- 4.4 Duties to 3rd party



- 4.1 Truthfulness



- 3.1 Meritous claims


- Some may allow in civil case to get restitution


- Risk: Obstructing justice

Settlements Involving Limits on Right to Practice Law

5.6(b)(b) Can’t participate in offering an agreement to restrict right to practice as part of a settlement


Policy: Allowing this would prevent future clients from receiving adequate representation


Exception: City is client & can’t take drunk-driving cases (this is more based upon atty-client relationship)

Ethics of Negotiation

Secret Settlements

- Not specifically prohibited


- Best limited by §
Aggregate Settlements

1.8 (g) If 2+ clients, can’t make an aggregate settlement of the claims for or against clients unless informed consent & must disclose all claims/pleas of everyone in settlement


Policy: Avoid dividing settlements unevenly
Duties to Client who asks for a Legal Opinion   

Letter to the Bank: Comfort opinion letter re financial soundness. Must give true opinion
Rule 2.1 Advisor
Must exercise independent professional judgment & render candid advice. May refer to law, moral, economic, social & political factors, etc, relevant to the client's situation.

Comment 1 Must give honest assessment, even if unpalatable to client
Rule 4.1: Truthfulness w/ Persons other than clients – Can’t knowingly:

(a)  make false statement of material fact or law to 3P or
(b)  fail to disclose material fact when necessary to avoid assisting client crime/fraud, unless disclosure prohibited by 1.6

- Opinion must not be frivolous


- May reasonably rely on clients statements, but should make mini-audit to protect reputation



Does the fact that this involves a tax opinion increase/decrease atty’s responsibilities?

-  May advise reporting a position on a return even when you believe the position won’t prevail. No ‘substantial authority’ in support of the position, & no disclosure of the position in the return.  Must believe position warranted in existing law or good faith argument for changing law.  Requires realistic possibility of success if the matter is litigated.  Should refer to potential penalties & consequences if client takes your position  



 Can you help manufacture intent of taxpayer raising salaries?




-  Yes, say good business = salary increase (rather than to decrease tax liability).  Put it in the minutes

Evaluation for 3rd Parties
Rule 2.3 Evaluation For Use By Third Persons
(a) May provide an evaluation of a matter affecting a client for 3rd party if reasonable belief the evaluation is compatible w/ lawyer-client relationship


Comment 3: If defending client against fraud ( Can’t do eval for others in same/similar transaction
(b) If reasonable knowledge the evaluation is likely to affect client's interests materially & adversely ( Can’t provide eval unless informed consent.

(c) Except as disclosure is authorized, info relating to eval protected by 1.6
Evals & Attorney-Client Privilege

- Eval prepared for mgmt. ( May be privileged UpJohn


- Eval prepared for disclosure to 3P ( waives privilege of info disclosed


- Info not authorized to be disclosed ( Still privileged
Auditors


2.3 Comment 6 Standards in ABA’s Statement of Policy re: Lawyer’s Response to Auditors Request (pg 360-61)


- Minimum standard



- Should disclose overtly threatened or pending litigation





- Not really privileged bc known by other parties



- Atty’s predictions are limited to generalities





- Not expected to predict outcome other than highly probable, unlikely (very general)

Lawyer Liability



- Re Client ( liable if letter is malpractice (beneath standard of care)



- Re 3P reliance ( See cause of action for negligent misrepresentation RST Torts2



- Liable to  1) person for whose benefit he supplies info or knows recipient intends to supply it






    2) in reliance, knows he intends info will influence or knows recipient intends in similar transaction
Obligations when Client may be engaged in Fraud 
Status of the info

Confidential? ( 1.6



1.6(b) May reveal info related to representation if reasonably necessary



1.6(b)(2) To prevent client from committing crime fraud when substantial injury likely to another’s $ or property

Privileged? ( Does it meet A-C Privilege elements?

Duty to Report Up? (should it be taken to Sr. Mgmt?) ( 1.3(b) & (c)


- This is the first thing you should do

Permitted to Report out? (should it be investigated) ( 1.13(c) & 1.6(b)


- Only do after its reported to management

1.16 Declining/Termination Representation

(a) Must withdraw if: (1) violates rules or law; 



- Thus, ongoing fraud ( Doesn’t authorize disclosure, just withdraw (don’t tell everyone)



- Must affirmatively disclose the fraud


(b) May withdraw if: (2) client persists in crime/fraud
3.9 Advocate in Nonadjudicative Proceedings

Must disclose appearance in representative capacity & must conform w/ 3.3(a-c), 3.5 (Rules for litigation)



3.3 (a-c) Candor toward the tribunal



3.4 Fairness to Opposing Party & Counsel



3.5 Impartiality & Decorum of the tribunal


*Means you have the same obligations before admin tribunal as before a Ct

Comment 3 Rule doesn’t apply if negotiating w/ gov’t agency, applying for license, income tax returns, investigation, etc



- Those are covered by 4.1- 4.4 (Transactions w/ other clients
Special Obligations of Securities Lawyers

- SEC Rules are higher


- Policy: Atty is more auditor than client advocate when registering securities



- Securities require honest disclosures ( Must disclose what you know & also investigate it’s correct



- No Willful Blindness: Especially must investigate if activity is suspicious


- SEC has authority to discipline lawyers, per legislative history but they haven’t really acted on it unless criminal act


- Must report violation of Fed Securities Laws if evidence of material violation



- Duty is of a reasonably prudent lawyer



- Same as 3P - should report to supervisor 1st, then go to authorities 

Disclosure in Self Defense


1.6 Comment 10 When atty charged w/ complicity in clients conduct ( May respond if reasonable belief necessary to establish defense. Applies to former clients too. Don’t have to wait for action to commence to assert the defense.
Gov’t Atty as Whistleblower


1.13 Comment 9 Must identify client to know who to report to. Confidentiality may depend on circumstance (ex: medical)


- Cases suggest that going to the press as a 1st resort may violate duty of confidentiality to gov’t client



- However, gov’t lawyers have more leeway to disclose ( Attempt to resolve w/in org 1st
Ethical Problems in Litigation

filing a Civil Action

3.1 Meritorious Claims & Contentions 

Can’t bring or defend a proceeding, or assert or controvert an issue therein unless there non-frivolous basis in law & facts, which includes a GF argument for an extension, modification or reversal of existing law.  
3.1 Comment 2 

- Not frivolous even if you believe client’s position won’t prevail


- Frivolous if no GF argument (EX: Arguing what Ct already objected)

Cases Suit can be spiteful, but still have a meritorious claim
Rule 11 CivPro - Representation in pleading that allegations & facts have some support

Safe Harbor Provision - When initiated by motion, have 21 days to w/draw “offending” motion



- Not available when instituted by the Ct



- Purpose: Deter Conduct



- Sanctions: May be awarded for violation. Can be against party or firm


- Possible Sanctions: Directives, Penalty paid to Ct, Payment of movant’s atty fees IF on motion & warranted for deterrence



- Other Options




- If unreasonably multiplies the proceedings



- Inherent power of Ct, Contempt Power, Bad Faith exception to “American rule” (each side pays own atty fees)




- Separate rules for discovery appeals

Anders Brief & Related Cases

Anders v. CA - Appointed atty must brief all arguable points



- Purpose: Protects right to counsel



- Ct/client has info


Smith v. Robbins - Constitutionally acceptable CA rule. Summarize facts & procedural history w/ citations - no argument


Jones v. Barnes - Atty’s don’t have to raise all frivolous issues bc right to counsel is protected by active atty



- Atty makes decisions about how to write brief



- Majority: Atty must be effective, not just a mouthpiece



- Dissent: Client must live w/ the results
3.2 Expediting Litigation – Must make reasonable effort to expedite litigation consistent w/ clients interest
Comment 1 The question is whether a competent atty acting in GF would regard the course of action as having some substantial purpose other than delay. $ or other benefit isn’t a legit interest of the client. (Can’t be solely for the attys convenience)
1.2 Comment 1 When client insists on delay ( Clients normally defer to the atty re: technical, legal, tactical matters but Atty may w/draw if fundamentally disagrees w/ client

Making W’s Available

3.4 Fairness to Opposing Party & Counsel

(a) Can’t obstruct parties access to evidence


(f) Can’t request anyone from giving them relevant info unless 1) they’re relative/ emp’e 2) reasonably believe won’t adversely affect interests
Consider ADR
2.4 Atty Serving as 3P Neutral
(a) If representing 2+ parties, 3P mediator when only acts as arbitrator to resolve
(b) Must tell parties he’s not representing them. If they don’t understand, must explain how 3PN is diff than regular atty
* see 1.12 re: Judge

Litigation Tactics

Guidelines to Consider

1) May only do things the trial process is designed to allow the opposing party to counter


2) Cts shouldn’t try to regulation matters they can’t effectively handle
*books on trial tactics, famous cases
Dress & Decorum

Defense atty M has luxurious office & makes a lot of $ but dresses shabby in Ct bc he represents insurance co & wants to avoid looking like a big, shiny, lawyer to the jury

- Ct can enforce minimum decorum & dress but prob not something they can manage

Jury Selection
8.4 Misconduct, Comment 3 just bc a judge finds that preemptory challenges were race-based doesn’t mean it is misconduct


- May play games w/ jury bc other side can challenge it (for example, improper exercise of preemptory challenges)
Cross-Ex of the Truthful W

4.4 Respect for Rights of 3rd Persons Can’t embarrass, harass, or burden them

- Rules don’t say much about this

Secretary Acting Behind the Opposing Counsel’s back


- Not ok, can’t be countered

3.3 Candor Toward the Tribunal

Can’t knowingly make a false statement of fact to the tribunal, or fail to correct it if previously made to it

Covert Operations


- 3.3 Candor Toward the Tribunal (see above)

- 8.4 Misconduct - Can’t engage in dishonesty, deceit
Inadvertant Disclosure

- Is it confidential & privileged, or has disclosure waived any privilege


4.4 Respect for rights of 3rd persons


(b) If received inadvertently sent document ( Promptly notify sender




4.4 Comment 2 






- Purpose: So they can take protective measures






- Has the privileged status of the document been waived




4.4 Comment 3 - If not req’d by law to return ( May voluntarily do as matter of courteous, not worth fighting over 
Civility Codes

- ABA, jsd, practice area


- TX Lawyer’s Creed



- Some Aspirational



- Some already covered by rule



- Some w/in inherent authority



- Consider effect on client


- Incivility hurts profession, public, & client


Disruptive Conduct at Deposition

3.5 Impartiality & Decorum of Tribunal


(d) Can’t engage in conduct to disrupt tribunal



Comment 5




- Applies to any proceeding, including Deposition (see 1.0(m))

Disclosure of Law or Facts Favorable to the Other Side

Duty to Disclose Adverse Law
Rule 3.3(a) Candor Toward the Tribunal

(1) Shall not Lie, Can’t make a false statement of fact or law to a tribunal or fail to correct a false statement of material fact or law previously made to the tribunal by the atty;   


(2) Must Disclose Law that’s adverse to your client, that opposing counsel failed to find
What are you expected to Disclose?


- Is it something you must disclose?



- Would the judge have an issue if you didn’t disclose?


- How to disclose it?


- Having disclosed it, what can you do about it?


- 3.3 Comment 4 - Getting the law right can affect other cases

Duty to Disclose Adverse Facts


- No duty to disclose adverse facts under Model Rules, however may be req’d to under Fed Rules Civ Pro


- Either way, don’t misrepresent (3.3 Shall not lie)

- Hardest Case: When is silence an affirmative misrepresentation that you know nothing that needs to be said?



- Keeping quiet about clients misrepresentations when you know their false ( Violates Rule



- Keeping quiet about mistaken fact from interrogatory you later discovered ( Violates Rule

Sanctions for Non-Disclosure


- Misrepresenting what occurred in lower Ct ( Not really non-disclosure. It’s lying


- Client was dead, lawyer claimed their “brain was not functioning” ( Misrepresentation


- Ex Parte Hearings


- Must disclose facts on both sides, since opposing counsel not present ( Allows Judge to make informed decision



- Application for Temp restraining order ( Opposing counsel will eventually show up




- If you lie/don’t disclose ( lose credibility later




- Often must post bond to get temp restraining order ( May not get bond back & client loses $



- 3.3 bc lack adversary explaining other side of the case, so you lack that balance
Do you have to reveal name of W w/harmful evidence?    


- Must give to other side W names that are unknown to other side that know material facts of case.
Duties in Discovery


3.4 Fairness


Electronic Documents / Emails


- Documents subject to discovery

- Must allocate cost of assessment, especially if difficult to access


- If litigation anticipated ( May have to advise client to suspend regular document destruction practices

Disclosure of False Testimony


- 3.3(a)(3) Can’t offer false evidence if you know its false



- Doesn’t matter whether offered by atty, client, or W 



- If you know its false ( Must take reasonable remedial measures. May need to disclose to tribunal if necessary.



- May refuse to offer evidence you reasonably believe is false (but doesn’t apply to criminal ∆’s testimony)
Awkward Questions (Formal Opinion 287)


- Direct Question: “Is that correct, counsel?”



- Can’t lie



- Ask to be excused (invoke atty-client privilege) & seek to w/draw


- Query Implied: “Anything to Add?”



- Is silence a Misrepresentation? ( Ct may think so



- Equivocate? ( “Don’t rely on me on this”


- No Query & Ct clearly not relying on you



- Can’t stand silent (some disagree)
Handling Physical Evidence

Neil Hammer, a person whom you have never advised before, has come into your office, set a gun & bag of $ on your desk, & said, “I have just used this gun to rob a bank, & I killed a guard in the process.  Help me; I don’t want to get caught.  What should I do?”  

Is this person your client? ( Not yet, but may have duties to prospective client

What do you do w/ the gun & the loot?

1.6(a) Basic Confidentiality Rule

Identity of Client can be Confidential

- Identity of Client can be sensitive info



- EX: Letting others know it is Disney is buying land may be sensitive info bc the price could increase


- Lawyer as Agent for undisclosed principal


- Last Link Doctrine Identity of client confidential when it’s the last part to confirm the crime


- If identity is confidential ( Can’t disclose w/out Ct Order

MR 1.6 Comment 13


- Atty should assert on behalf of the client all non-frivilous claims that the order isn’t authorized


- Should consult w/ the client about the possibility of appeal


- Unless review sought, (b)(6) permits atty to comply w/ the Ct order
Possession of Physical Evidence


MR 1.2 (d) 

MR 2.1 Advisor


MR 3.4 Fairness to Opposing Party & Counsel



(a) Can’t unlawfully obstruct another party’s access to evidence, alter, or destroy it
May you take hammer’s gun for safekeeping ( No. If you take possession you’ll eventually be faced w/ turning it over to the prosecutors. You can be a depository for criminal evidence. You can hold it for a reasonable time to examine it, then turn over to the prosecutor. Then, the prosecutor must establish a chain of custody at trial, which is damaging to ∆ bc it links the evidence to them. Suggested to turn it in anonymously, or have another attorney turn it in on your behalf.

People vs. Meredith - If you tamper w/ crime scene ( May waive privilege re: whereabouts of crime scene

Non-Disclosure of Evidence


- Distinguish non-disclosure from affirmatively concealing something, they’re not the same



- Can’t hide bodies, but don’t have to disclose confidential info about them



- Don’t destroy evidence, but don’t turn over unless req’d by Ct



- Can go to crime scene & take photos & notes (privileged as work-product) & keep these vs. can’t take others notes/photos

MR 3.4 Comment 2 ”or one whose commitment can be foreseen”
Disclosure to Save Life


MR 1.6(b)(1) May reveal info relating to client-representation to prevent reasonably certain death or substantial bodily harm


Vs. Texas Rules Mandatory to disclose

Discussions w/ Client


MR 1.2(d)

Document Destruction Program

- Client’s program that is followed regularly (EX: Destroy all docs +5 yrs old) ( Generally ok


- But if you believe an investigation is coming ( Must advise client to not destroy
MR 3.3 Client who intends to Commit Perjury

Perjury - Reasonably believes is false (knowing)
MR 3.3 Comments 8 & 6
- Knowledge that evidence is false can be inferred from the circs


- Can’t ignore an obvious falsehood
 - Can refuse to offer false evidence

Hypothetical


- If W gives testimony you know is untrue…


- If you reasonably believe they’ll give false testimony -> May refuse to offer it



- If you know for a fact they’ll give false testimony ( Must refuse to offer it



- If opposing counsel calls W whose testimony you know to be false ( Don’t have same obligation
5 Approaches


1) Full representation


2) W/drawal w/out disclosure



- Bail out, ask permission of Ct to w/draw from representation on ethical grounds



- Not much of a solution bc




- Hands the problem off to lawyer who takes over the case




- May not get permission from the Ct bc no justification


3) “Narrative Testimony”



- Tested in a few jsd’s but most don’t think it works



- Call client as W, then lawyer sits down & client tells the story



- Problem: Allows perjury & everyone knows, which infringes on confidentiality, especially if bench trial

4) Ostrich Approach (Avoid Knowledge)



- May not be practically possible



- Infringes on their knowledge of the case


5) Full Disclosure



- Best Approach, SupCt & Rules
MR 3.3 Comment 9 Testimony you believe to be false may reflect on your judgment.


- Reasonable belief, rather than knowing ( If client wants to testify, must allow them to

Remedial Measures
More on litigation Ethics

Problem 28: K’s w/ Jurors


- Bribing Juror ( Not allowed. MR 3.5

MR 3.5 Impartiality & Decorum of the Tribunal


(a) Can’t try to influence judge, juror, or prospective juror if prohibited by law


(b) Communicate ex parte w/ them, unless authorized by law or Ct



- Not limited to talking about the proceeding



- Can’t personally contact juror before trial



- Juror approaches atty during trial( Can’t speak w/ them


(c) Can’t communicate w/ juror/prospective juror after jury discharge if:



1) Prohibited by law or Ct



2) Atty knows juror doesn’t want to communicate




3) It involves coercion, misrepresentation, duress, or harassment

General - Local customs may be more strict
MR 3.3 (b) Duty of Candor


Comment 12: Addresses misconduct of juror or Ct Official


- Duty to disclose crime or fraud in the tribunal. Doesn’t matter who it is



- You discover your client has been fraudulent in Ct ( Must disclose

Compensating W’s

MR 3.4 Can’t offer an inducement prohibited by law


Comment 3



- Paying expert W ( OK bc paying for time & prep ( Allowed



- Paying expert W for testimony ( Not Allowed



- Paying expert W contingent fee ( Not allowed bc they have an interest in the outcome



- Paying fact W for their time ( Allowed. Must be reasonable (FMV). Pays for time off work, prep

Secret Tape Recording


- Does any MR forbid it? No


- § forbid it? Varies. Must check current state law in your jsd



- In some jsd it’s prohibited unless both parties know & agree that it’s recorded



- In other jsd, it’s allowed if one party is aware (usually person who’s recording it)

- Texas



- No specific rule against it. Fed law doesn’t prohibit it. TX doesn’t prohibit it.



- Be careful if recording your client 




- Because it’s a record of a confidential communication protected by AC privilege




- May violate loss of confidentiality & loss of privilege

Caveats



- Both TX & MR have provision against dishonesty, deceit, fraud or misrepresentation


- Recording client ( Must have legit reason (protect atty or clients interests)



- Recording Client ( Must safeguard confidentiality

MR 3.7 Advocate-W Conflict

(a) Can’t act as advocate at trial where atty likely to be a necessary W


1) Testimony relates to an unprotected issue


2) Testimony relates to nature & value of legal services rendered in the case


3) Disqualification would cause substantial hardship to client


Purpose: Enables trial judge to manage Ct 
Comment 2

- Primary Concern: Tribunal & Integrity of tribunal.


- W msut testify on PK & atty should explain & comment on it

- If atty is W ( Have another atty in the firm act as the advocate (Not imputed to rest of the firm)

MR 3.7(b) May act as an advocate in trial where another lawyer in the firm is likely to be a W unless violates 1.7 or 1.9


- Most jsd’s don’t care if client consents. Protects tribunal & other party 


General



- Must transfer advocacy as soon as you become aware you might be a W



- Substantial Hardship: Find out day before trial you have to testify ( May post-pone trial




- But if you knew well ahead of time ( Might not get time to post-pone. You had an out
Problem 29: Special Obligations of the Prosecutor


- A lot of this applies to any atty


- Exclusive pre-trial & trial publicity can violate due process


- Broad restrictions on speech can violate 1st Amend.


- To suppress speech ( Must post serious & imminent threat of interference w/ admin of justice

2 Problems:


- Don’t want to violate rules

- Don’t want to get sued for defamation

MR 3.6(a) Trial Publicity 
- If participating, can’t make a statement that is substantially likely to prejudice the proceeding

- Safe-Harbor Provision: Can repeat what’s in public record


- Atty goes to press & challenges judge for using anonymous jury ( Don’t do. Judges don’t like



- But if a motion was made that challenged it ( Doesn’t violate rules but angers judge

3.6(c) The Right of Reply (Fight Fire w/ Fire Provision, not in TX rules)

- May make a statement if reasonable belief it protects client from undue prejudice not initiated by atty/client. 
- Limited to info necessary to mitigate the adverse publicity (very vague)

RULES FOR PROSECUTORS
3.8(f) A Special Rule for Prosecutors: Statements to the Media 
Can’t make statements that heighten public condemnation of ∆ & reasonable care to make sure those associated don’t either

If you believe police are lying ( MR 3.3 Still applies




- Can’t lie





- Can’t offer false evidence. May refuse to offer evidence he knows or reasonably believes is false





- May have to tell Ct


Leniency in exchange for Testimony



- Permitted & encouraged




- MR 3.4(b) Forbids unlawful inducements




- MR 3.8(a) Don’t charge someone w/out probable cause




- MR 8.4(c) Conduct involving dishonesty, fraud, deceit



Another issue w/ prosecutorial conduct: Investigating ∆ atty’s




- MR 3.8(e) Criminal prosecutor can’t subpoena atty to show evidence about past/present client unless reasonable belief:






1) Info not protected by disclosure






2) Necessary for ongoing investigation






3) No other alternative

DUTY TO DISCLOSE MATERIAL EXCULPATORY INFO


Brady Limitation: Only the most significantly material evidence is constitutionally req’d to be disclosed


ABA Formal Opinion: Higher standard.




3.8(d) Must timely disclose all evidence or info that tends to negate the guilt



- Some jsds have an open file approach ( Automatically complies w/ this rule
Permitted Disclosure - Can reveal info to prevent reasonable certain death or bodily harm
Duties to Others


MR 4.4(a) Can’t use means that are meant to embarrass, burden, or delay 3P

- Must substantiate to show doesn’t violate rights
New Rules for Prosecutor’s Duties (added in 2008, but only 4 states adopted)

MR 3.8(g) If prosecutor knows of new events that show ∆ innocent: must:


MR 3.8(h) Knows clear & convincing evidence ∆ was wrongfully convicted ( Must seek remedy
Lawyer Advertising & Solicitation of Business

What concerns lead to a ban or regulation of the manner in which lawyers market their services?


- What dangers to the public or profession are created?


- How far can the Cts go to address these issues?


- To what extent is the limit really an attempt to protect a cartel?

Rule 7.1 Communications Concerning a Lawyer’s Services (Basic Standard)


- Can’t make a false or misleading communication about yourself. It’s false or misleading if it contains a material misrepresentation of fact or law, or omits a necessary fact (ex: charge often omits cost of Ct, or amount of contingent fee)

3 Types of Communications

1) General Advertising ( MR 7.2



- May advertise


2) In-person solicitation ( MR 7.3 (a) & (b)


3) Mail recorded ads, e-communication ( 7.3 (b) & (c)

Pre-Bates Law on Advertising


- No advertising allowed


- No Self-Aggrandizement


- May have letterhead & business cards w/ basic info\



- May send out announcement cards for promotions & new hires




- Only limited info allowed




- Friends & Family (sometimes other lawyers

State’s Justification for restricting ads


- Adverse effect on professionalism



- Attorneys do make a living practicing law




- Can be professional




- Benefit of accessibility of attorneys


- Inherently Misleading


1) fixed rate 2) diagnostic role 3) insufficient info


- Adverse affect on administration of justice




- Stirs up litigation (ignorance is bliss idea)


- Undesirable economic effect of Ads




- Add’l expense, may increase cost (but legal clinic may need to advertise to function)




- Cost-competition may lower price

Bates v. State Bar of AZ


- Unconstitutional to disallow ads




- Right to Free Speech




- May run ad in newspaper re: availability & cost 



- False/misleading ads not affected



- Certain claims re quality may be misleading (may impose regulation)



- ABA may require disclaimers 7 certain disclosures



- Didn’t address broadcast media or in-person solicitation



- Time, place & manner may still be regulated

Not everything is advertising


- Must be primarily aimed at soliciting clients




- Write article for law review, book, etc ( Not an ad

In-Person Solicitation 
Ohralik v. OH State Bar Ass’n (1 yr post-Bates)

- Less protection from 1st Amendment


- More like a business transaction




- Speech is subordinate, lower level of scrutiny, no political expression


- Strong state interest ( Protect consumer from overreaching, undue influence when vulnerable


- Don’t need to show actual injury




- Prevents bad conduct




- Atty is professional persuader




- Client is vulnerable




- Solicitation is intrusion




- Circs make harm likely




- Harm hard to show since occurs in private

MR 7.3 In-Person Solicitation

- Can’t by in-person, phone or real-time e-contact solicit a prospective client when significantly motivated by pecuniary gain

Exceptions: Unless the person contacted is:




- Lawyer



- Family, close personal, or prior professional relationship 
But still can’t do it if:
- Know client doesn’t want to be solicited; or




- Coercion, duress or harassment.

Targeted Mailing
Shapero v. KY Bar


- Protected by 1st Amendment, Commercial Speech




- not overreaching, letter can’t shout at client, not as intrusive, can throw away, leaves a paper trail


- Still can’t be misleading


- Focus on method/mode of communication, NOT whether ad or solicitation

MR 7.3 (c) Every written, recorded or e-communication that solicits a prospective client known to be in need of legal services in a particular matter ( Must say "Advertising Material" on envelope, if any, and at the beginning and ending of any recorded or e-communication, unless the recipient of the communication is a person specified in paragraphs (a)(1) or (a)(2).
Websites


- Must comply w/ MR’s on ads


- Sites have bips, services, achievements, sometimes papers

- If posting info about cases ( Confidentiality may be an issue


- But a brief that’s filed in Ct is public ( however client may not want it to be so easily available


- Must be accurate & up-to-date

Facebook ( May have, Must comply w/ rules

Personal Webpage


- Issue w/ people asking for legal advice ( Does it create an atty-client relationship?
Comparison of Quality & Price
MR 7.1 Comment 3


- Ads that post achievements may create expectations (which can be misleading) ( Should give disclaimer

Firm Name/Letterhead


- 7.1 Can’ be false or misleading


- Trade name ok if no implication of public/charitable connection



- EX: Can’t have trade name that suggests you’re a part of the DA’s office



- EX: Can’t have a trade name that suggests you’re part of a free legal clinic if you’re not


- Must indication jsd’l limits on attorney’s if +1 jsd


- Don’t use names of public officials if not practicing (EX: Atty leaves firm for politics ( Take name off partnership)


- Don’t state or imply partnership if none

Hudson Test

- Was it misleading?

- Was there a state interest?

- Does it advance the state interest?
- Was it narrowly drawn w/out unduly restricting commercial speech?

Fl. Bar v. Went for It


-  US SupCt upheld Rule that said no targeted mailings until 30 days an accident/disaster (in Florida)


- Not the same as the MR’s (which would allow this kind of targeted mailing)

Referrals

MR 7.4 Areas of Practice 


- Leftover from years ago

7.4(d) Specialist


- Can’t imply that you’re certified or a specialist unless:



- Certified by an org authorized by state or Certified by ABA and


- Must identify the name of the certifying organization


- Malpractice suit will hold you to the standard of a specialist 

1.5(c): Referral or Forwarding Fees

- May divide fees if:


- Proportionate to work or each assumes joint responsibility and


- Client agrees, in writing !!! and



- Reasonable

MR 5.1 Cmt 7 Meaning of Joint Responsibility


- Joint financial & ethical responsibility, must believe they’re competent


- EX: If you refer, you’re on the hook as well

7.2(b)(4) Reciprocal Referrals


- Can’t give anything to someone who recommends you

- May refer clients to a lawyer or non-lawyer professional (but can’t share legal fees w/ non-lawyer)
LAW FIRMS

5.1 Responsibilities of Partners, Managers, & Supervising Attorneys


​- Must have measures !!! to make sure atty’s follow the MR (can be plans, procedures, memos, etc)


- Can be responsible for another lawyers violations in (c)(1)&(2) !!!

- If supervisor ( Make sure they follow MR


- If supervisor makes order that violates rule ( Supervisor can be held responsible


- If supervisor knows of conduct but doesn’t remedy ( Supervisor can be held responsible



- EX: Check to make sure hours in bill were worked before it goes out to client

5.2 Responsibility of a Subordinate Lawyer


- Even if supervisor makes an order ( You can be disciplined (doesn’t matter if you’d get fired)


- May rely on supervisors decision on an arguable close call


- Supervisor orders you to embezzle client funds to pay his gambling debt ( Both you & supervisor can be disciplined

5.3 Duties to Supervise Non-Lawyers

- Must have procedures to make sure non-lawyers follow rules (usually via memo)



- Mainly confidentiality, funds, competences, etc


- Must make sure they are compliant (EX: Check on financial guy)


- non-Lawyer violates rules ( Must take corrective action if you learn about it

Employing Independent Contractors

- If you hire an investigator ( They must know what the limits are (EX: Contacting jurors, confidentiality)


The not so obvious: Document services (such as Xerox place, or shredders must have procedures to keep it confidential)
Wrongful Discharge Suits
Delivery of Legal Services

Lawyer Mobility

- Duties of partners to one another: A fiduciary duty of loyalty & care


- Duties to clients


Key Question: How to comply w/ these duties when leaving a firm to set up your own?



- Most get into trouble for secretive discussions w/ client before they’ve announce their departure



- Departing lawyers should notify clients they’re leaving & give them a letter w/ new contact info.




- Question: Can they include a note for client to sign to stay w/ attorney at new firm


Key Question: Does MR 7.3 Direct Contact w/ Prospective Clients apply? (in-person solicitation rule)


- Can’t solicit professional employment unless family, close personal, or prior professional relationship




- If substantial professional contact ( OK to solicit




- Solicit every client at firm, even if never worked together ( Not ok. Limited to substantial professional contact


Lateral hire: Mobility from firm-to-firm



- New firm will be concerned about conflicts of interest



- If jsd allows screening ( They must screen in a timely fashion to avoid imputation of conflicts



- Difficulty: How to maintain client confidentiality (MR 1.6)





- How much is necessary to disclose?

- Identity of client ( OK to disclose, bc identify is rarely confidential

- Issues you’ve worked on are matters of public record ( Ok to disclose


How to do it? MR 1.17 Sale of a Law Practice



- Not the same, but close analogy



- Depends on how much disclosure is necessary & whether they relate to confidentiality

MR 5.6(a) Restrictions on Right to Practice



- Can’t participate in partnership that restricts lawyer from right to practice



- Covenant not to compete is prohibited (applies to in-house counsel for corp)



- Former firm can’t make atty agree never to take a case against them



- Purpose: Encourages competition

Sale of Law Practice


Rule 1.17 Sale of Law Practice



- Stops practicing or ceases practicing that area of practice in the same jsd/area and 
- Entire practice/area of practice is sold to a lawyer or firm and
- Gives written notice to clients about



- The proposed sale



- Right to retain other counsel or get their file



- Consent presumed if client doesn’t reply w/in 90 days



- If can’t contact client ( Ct must approve transfer of representation (may only tell Ct necessary info)(confidentiality)



- Fee can’t increase


Can’t sell only the good stuff



- MR 1.17: Must sell entire practice

- Purpose: Protect less lucrative clients so that they aren’t left w/out a lawyer (Exception: Client has a conflict of interest)

Group legal services plans


MR 7.3 Direct Contact w/ Prospective Clients



- Can’t participate in a group legal services plan operated by an org not owned/directed by lawyer that uses phone to solicit clients who aren’t known to need legal services for the matter covered by the plan



- Focuses on solicitation, in-person contact
Service in the Public Interest

Problem 35

- Duty to perform pro bono work


- Public service is an act of professionalism 

MR 6.1 (Not in TX Rules)


- Not really a rule



- “Every lawyer has a…responsibility”



- “A lawyer should aspire to render”



- Goal of 50 hours


- Not mandatory, so what’s the point?



- “Rule” much more detailed



- Not enforced through discipline

What is Pro Bono?

- To persons of “limited means”


- To charities, etc, that address needs of persons of “limited means”


- No fee or substantially reduced fees to appropriate people or groups


- Substantially reduced fee


- “Improves the law”


- Should make financial contributions


- Can’t become pro bono after the fact
What if Pro Bono work was mandatory?


- Should it be mandatory?


- Will it be mandatory?


- If so, what kind of system should be adopted?



- Buy-out option?



- Exceptions? Civic volunteers?


- TX has voluntary reporting & contributions


- What about pro bono as a condition of graduation?

MR 6.2 Accepting Appointments

- Can’t avoid appointment by a tribunal to represent a person, except for good cause. Examples:


- Representing them violates rules or law



- Unreasonable financial burden 



- Too repugnant to atty that would impair their relationship



- Can’t competently represent them (ie tax lawyer appointed as criminal defense for death penalty case)
Other sources of funding

- Legal Services Corp: Shifts burden of poor to taxpayers



- Problem: Relies on funding from Congress, Congress can impose limits on types of advocacy allowed


- Law School Clinics



- Problem: When clinic takes on controversial matters, the funder may try to limit what they can do


- Interest on Legal Trust Accounts (IOTA)



- Small


- Can take the interest from it, because it’s not clients $. The interest does not cause the client a net loss

Class Actions

Problem 36


- Important to inform potential class members of rights


- FRCP 23 seems to authorize


- Same constitutional issue as lawyer advertising, w/ regard to importance of the info


- MR 7.2 Comment 4: Neither this rule nor 7.3 prohibit lawful communications, such as notice to class members in a class action

Contact by Defense Counsel

- MR 4.3 Dealing w/ unrepresented persons



- Can’t give legal advice if you know there’s a conflict of interest w/ your client


- ∆’s counsel more limited to contact members of the class than π’s counsel

Settlement Approval


- Inform class representative that lawyer represents the class as a whole


- Inform class representative that settlements must be approved by the Ct


- Limits the authority granted in MR 1.2(a): Must abide by a clients decisions whether to settle”

Lawyers funding the Litigation


- MR 1.8(c) Can’t provide financial assistance to a client in connection w/ pending or contemplated litigation



- Exceptions




- Can advance Ct cost & expenses (repayment contingent on result)




- Can pay Ct costs & litigation expenses for indigent client



- Can’t advance personal/living expenses



- TX Rule is different: May pay reasonably necessary living & medical expenses

3rd Party Financing


- May lawyer refer client to a litigation finance firm?


- Does it create a conflict of interest?


- Does lawyer represent client in dealing w/ finance firm?


- If info must be disclosed, is AC privilege waived?


- Of finance firm wants to control the litigation, does it violate 5.4(c)



- Cant permit a person who recommends, employs, or pays them to render legal services to another to direct/regulate their prof. judgment

Attorney’s Fees

- Common fund cases (EG securities litigation)


- Fee shifting statutes authorize awards of attorney fees to prevailing parties in civil rights litigation

Who is a Prevailing Party?


- π must succeed on some issue

Consent Decrees


- Problem: Private settlement isn’t sufficient to support fee award


- SupCt rejected catalyst theory that lawsuit filed which provoked claim & makes suit unnecessary

A Reasonable Fee


- In Fed Cts ( Lodestar calculation



- hours reasonably spent times a reasonable hourly rate

Who gets the Fee?


- Fees are awarded to prevailing party (not their atty)


- Who gets them? / How much does atty get paid



- Depends on K



- Terms negotiated w/ reference to likely recovery

Judicial Conduct of Judges
Code of Judicial Conduct

Canon 1 - Judge must avoid propriety or the appearance of propriety


Canon 2 - Judicial conduct of official capacity


Canon 3 - Judicial conduct in non-judicial activities


Canon 4 - Judicial conduct related to politics


- Code includes a definitions section, important to interpretation

Federal Judges


- Governed by Fed Statutory rules 

- Special rules based on earlier versions of the Code of Judicial Conduct


- 28 USC §144 & §145

Remedies for Judicial Misconduct


- Reverse judgment or order


- Disqualification


- Discipline



- Conduct on/off the bench



- Private admonition to removal



- Private censor to avoid impeachment (Fed Judges)


- Criminal Liability


- Absolute immunity form civil liability

Disqualification because of Financial Activities

CJC 3.11 (C)(3)- Judge can’t engage in financial activities if they:


- Interfere w/ performance of duties


- Lead to disqualification


- Involvement in frequent transactions or continuing business relationships w/ lawyers or others likely to come to their Ct !!!


- Can’t practice law



- Purpose: Isolate judge from influences to their integrity or impartiality
- Violate the code

Problem 38: The Loan from Attorney to Judge for personal use w/ demand note
MR 3.5(a) & 3.4 (f) Atty can’t offer inducements (presume Judge can’t accept)
CJC 3.13(A) Judge can’t accept gifts/loans/benefits if illegal or appears to undermine their independence/integrity/impartiality

Accept but Report?


- Acceptance is problematic

- Can accept from lawyer as long as it doesn’t undermine Judge’s independence/integrity/impartiality & is reported !!!

- But can’t be in a continuous business relationship w/ a lawyer

Is Acceptance of Loan Disqualifying?


- Just because is may be disciplinary ( Doesn’t automatically require disqualification


- Disqualification dealt w/ in CJC 2.11



- If not covered ( Deal w/ the impartiality issue
The Mortgage?


- CJC 3.13(B)(4) Judge can accept loans from lending institutions in the ordinary course of business, if available to non-judges

MR 2.11 Disqualification


- Must disqualify himself if:



- Economic matter in controversy



- Material W

Definition: Economic Interest


- Ownership of more than a de minimus legal/equitable interest !!!


- De minimus interest is not an economic interest


- Not very clear when the line is drawn


- Key Factor: Does it have a material affect on the Ct?
Problem 38: Judge’s niece has interest in firm. Judge claims not to know.
Blissful ignorance not an option


- Judge must keep informed about family’s personal & fiduciary economic interests


- Spouse, Domestic Partner, & Minor Children: Must make reasonable effort to keep informed if they reside in their house


- If the Judge did know ( MR 2.11 (a)(3) May need to disqualify himself. Look to nature of the economic interest


- Is it a large part of her assets? What’s it for?

Disqualification because of Personal Contacts

CJC 2.11 Comment 4


- Lawyer affiliated w/ firm that has judges relative ( Judge not automatically disqualified


- If impartiality reasonably question ( Disqualification req’d


- If relative has interest in firm that could be substantially affected / big payday ( Disqualification req’d


- Normal cased ( Not disqualified

Disqualification for bias & Prejudice

The “extra-judicial” source of prejudice

- Very hard to disqualify, burns bridge w/ judge

- Adverse rulings ( Almost never sufficient


- Opinions in proceedings ( Insufficient


- Normal conduct: Anger/Impatience w/ counsel ( Insufficient


- Biased statements on sources outside the case ( May be sufficient



- Must be more than a general policy view



- More serious if toward a party ( May be an impartiality issue

CJC 2.11(C) Waiver of Conflict by Parties
- Judge subject to disqualification may disclose the basis for disqualification

- May ask parties & lawyers to consider outside the judge’s & Ct presence, whether to waive disqualification


- If they agree ( Judge may participate. Agreement must be in record.

Political Activity

Specific Political Activity: MR 4.1


- Can’t be a leader in political org, make speech for political org, etc.


- For cases likely to come before the Ct: Can’t make pledge/promise/commitment that make them impartial !!!
Republican Party v. White: The Announce Clause

- 1st Amendment violated if Judge can’t announce their views on disputed legal or political issues 
- Law wasn’t narrowly tailored. It didn’t prevent bias to parties, preconception, open-mindedness

- Other Opinions

- Elections undermine impartiality bc Judge has stake in outcome & need $ for campaign

CJC 4.2(B)-(C) What Judicial Candidates Can Do


- Have a campaign committee, speak, endorse/oppose candidate for same office, Attend political dinners


- Seek endorsements, contribute $, identify self as candidate

CJC 4.4(a) Campaign Contributions

- May establish campaign committee for contributions



- Shouldn’t accept personally

Lawyers Criticizing Judges

MR 8.2 Judicial & Legal Officials


(a) Can’t knowingly lie or w/ reckless disregard as to its truth/falsity re: qualifications/integrity of a judge or judicial candidate


(b) Candidates for judicial office must comply w/ the Code of Judicial Conduct

MR 8.3 Reporting Misconduct

(a) Knows lawyer violated rules that raise a substantial question of their honesty, trustworthiness or fitness ( Must inform authority

(b) Knows judge violated rules that raise a substantial question of their fitness for office ( Must inform authority

(c) Don’t have to disclose confidential info or gained by a lawyer/judge while participating in a lawyers assistance program.

Compare: CJC Rule 2.15 Responding to Judicial & Lawyer Misconduct


- Judge knows a judge violated CJC that raises a substantial question re honesty, trustworthiness, or fitness ( Take action


- Judge knows atty violated MR’s that raises a substantial question re honesty, trustworthiness, or fitness ( Take action



- Judge receives info w/ substantial likelihood a judge violated rules( Take action


- Judge receives info w/ substantial likelihood an atty violated rules ( Take action

Inside the Courtroom


- CJC 2.8(A)  Judge must require order & decorum in Ct


- Can punish using contempt power


- Direct contempt - Conduct in the Ct in presence of the Judge


- Indirect contempt - Out of the presence of the judge ( usually a diff judge must hear the complaint

MR 3.3 Judge as Character Witness
- Can’t testify as CW or vouch for another, except when summoned
Appointments by Judges

MR 7.6 Political Contributions to obtain legal engagements or Appointments by Judge

- Atty/firm can’t accept a gov’t legal engagement or an apt by a judge if atty/firm makes/solicits a political contribution…


- Can’t appoint lawyer if judge knows atty or their spouse contributed < $xxx to judges election campaign or learns in a timely motion by someone interested in the matter, unless


1) Position is substantially uncompensated



2) Selected in rotation from a list of qualified lawyers who made political contributions



3) ???

Judicial Demeanor at Trial

MR 2.8 Decorum, Demeanor, & Communication w/ Jurors


(b) Must be patient dignified, & courteous to those he deals with (W’s, atty, staff, jurors, etc) 
MR 2.3 Manifesting Bias or Prejudice


(a)  Judge must perform duties w/out bias/prejudice


(b) Can’t by words/conduct manifest prejudice or let the Ct staff do so
Talking to the Media
MR 2.10 Judicial Statements on Pending & Impending Cases

- Can’t make a public statement that may affect the outcome or fairness of upcoming matter in any Ct


- Can’t make a nonpublic statement that substantially interferes w/ fair trial


- Exception: May respond directly or through a 3P to allegations in the media re judges conduct


- EX: Can write memoir once its over

Non-Judicial Activities

CJC 3.7


- Can’t personally solicit funds except from family & other judges not subject to control


- Can participate in activities sponsored by orgs/gov’t entities concerned w/ law, & sponsored re educational, religious, charity, fraternal, or civic nonprofit orgs


- May help w/ planning

- Can solicit membership if concerned w/ law


- May appear & speak at events, but if it’s a fundraiser, may participate only if it concerns the law


- Can be a trustee/officer if entity unlikely to appear before the judge

(Can still participate in fundraising dinners)
MR 3.4 Appointment to Gov’t Positions


- Judge can’t accept appt to gov’t committee/board/position, unless it concerns the law


- EX: Judge offered to be on board of UT ( Not ok


- EX: Judge offered to be on board of UT Law ( Ok

At Public Hearings

MR 3.3 Appearances before Gov’t Bodies & Consultations w/ Gov’t Officials

Can’t voluntarily appear at a public hearing before gov’t except
MR 2.9 ExParte Contacts

(1) ???


(2) Judge can get written advice from a disinterested expert on applicable law, but must give advance notice to parties of person consulted, explains what for, & they have reasonable opportunity to object (basically an amicus brief)

(5) Ex parte communication ok if law expressly allows

Membership in Discriminatory Private Clubs

- Generally not allowed


- OK if ethnic/cultural heritage


- Religious group ( OK


- Just can’t be a discriminatory club

Federal or tenured judges

- Can be criminally sanctioned


- Must impeach to remove from office
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