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8/18 Intro; what lawyers do; course goals
I. Duties of a Lawyer


A. Duties:   



1. Advise clients



2. Represent clients & advocate on their behalf



3. Draft pleadings



4. Draft briefs in support of pleadings



5. Draft documents (wills, contracts, etc.)



6. Negotiate



7. Try cases



8. Settle cases



9. Mediate disputes 


B.  Involves:



1. Knowledge of the law



2. Communicating what the lawyer knows to some third party


C. Knowledge of the law



1. To know the law, be able to find the law




a. Experience doesn’t matter





i.  The law changes all the time





ii. You are always going to run into new situations & areas of the law 





iii. The courts & other attorneys require you back up your statements w/ citations 



2. Critical to develop research skills




a. do so early on, bc it’s you will be judged as a jr. attorney on your research skills 


D. Communicating 



1. Oral



2. Written: Categories of legal writing




a. Predictive




b. Persuasive




c. Expository


E. Most attorneys learn LRW by trial & error


F. Goals of LRWI: 




1. To help you approach  & analyze fact situations w/in the context of the law— to “think like a lawyer”



2. To share a systematic approach to legal research— a way of thinking in general terms about the sources of law & how those sources are organized




a. W/ this organizational framework, you will be able to research the law of any jurisdiction, even if you don’t know the exact names of the relevant lawmaking bodies or the legal reference sources pertaining to that jurisdiction.  What you will have is a general idea of the types of law that would typically apply in a situation like yours; & you’ll know those types of law are organized in certain generic kinds of legal reference sources that exist in almost every jurisdiction.  That should be enough for you to go on.

3.  Intro to the basic formats of legal writing— the legal memo & tips to make you an effective legal writer.
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8/19 Intro to fact gathering & analysis; overview of LRW Strategies

I. Intro to Research & Analysis

A. Intro to fact gathering 



1. The human element is central to the practice of law




a. Even if you’re representing corporations or government entities:  personalities, human emotions & human foibles are at the crux of the matter at h&




b. As attorneys, never forget we have a tremendous affect upon the lives of our clients & others.




c. Model Rules of Professional Conduct Rule 1.1:

A lawyer shall provide competent representation to a client. Competent representation requires the legal knowledge, skill, thoroughness & preparation reasonably necessary for the representation.



2. Your involvement in legal representation will typically begin w/ a story.




a. In law school, it’s in the form of a fact pattern. 




b. In practice, not a neat fact package. Your job will be to elicit a client’s story or a supervising attorney will brief you.




c.
Steps to follow:





i. Take notes.





ii. Ask questions





iii. If anything is said that you don’t understand, seek clarification





iv. Get the applicable facts straight: who, what, where, when, how





v. If you are asked to research an issue of law in the abstract, ask whether there are any facts that might have a particular bearing





vi. What’s the due date?— be up front about problems you have in meeting the due date.





vii. Ascertain the parameters of the research expected, i.e, hours or days?





viii. What should the end product be: oral report, letter, memorandum of law, brief, outline or what?





ix. Client/matter number






EX: Costa Cruise Line Client Number 34 Matter Number .1 ( 34.1 





- Used for billing, copy machine, etc





x. When you leave the attorney’s office:

(a) Immediately Read your notes

(b) Add any info you didn’t jot down

(c) Make sure your notes are in a format that you can decipher


B. Intro to Fact Analysis



1. Natural tendency is to run “like a chicken w/ its head cut off” & immediately try to go find the answer.  THIS IS A BAD APPROACH!



2. Think before you act & develop a plan of attack/research strategy




a. Analyze facts




b. Prepare a list of key search words: 





- Parties

- Places, objects, things

- Issues or acts involved

- Defenses

- Relief

- Procedural posture




c. Identify issues: the legal issues raised by a fact situation constitute the questions to answer w/ your research & thus the framework for research

Note about use of secondary authority: statements about the law (not the law itself); used to explain, interpret, develop, locate or update primary authorities--

Encyclopedias

Treatises

Law review articles

Restatements

ALR’s

Looseleaf services




d. Consider what the source of applicable law might be

What jurisdiction?

What level of authority?: international, federal, state?

What types of legal authority (law w/in those levels of authority)?

Constitutions

Statutes ( Annotated Code (gen. index, popular names table, 

annotations)
Administrative rule or regulation ( Admin Code (gen index) ( List of 
parts affected (tells you if there’s been revisions)
Case law ( Digest (descriptive word index) ( Reporter 
Lexis/Westlaw ( Digest system, shephards/keycite

Combination of the above


C. Finding the law



1. Probable source of the law ( what reference tools? Choose the tool to meet your need.





Best: Secondary Authority is the best place to begin, usually





If you’re short on time ( May look for primary authority



2. Plan your approach (even if you modify it as you discover new information during research, you’ll be more successful & efficient if you have an idea of the steps you wish to take)



3. Take complete & accurate notes, record:




a. Source & citation




b. Topics, search words used




c. Content of source




d. Relevant cross-references which you want to follow up



4. Copy Online source material immediately



5. Continually evaluate what you find in terms of the facts of the problem you are researching.


D. Updating the law



- Shepardize/Keycite, check pocket parts, check advance sheets of reporters, check currency of online sources, use Lexis/Westlaw automatic notifications


E. Stop researching, start writing when...



1. You find the same authorities over & over & no longer find new, relevant ones



2. You have evaluated the materials in terms of facts & issues of problem





II. Intro to Memo Writing


A. Purpose of predictive writing: To predict how a court will rule


B. The office memorandum: Written in response to client request whether a lawsuit worth commencing

- Used again to draft complaint

- Might be consulted pretrial, during trial, on appeal

- Could be consulted long after the case has been resolved in a similar case fact/law situation


C. 4 stages of writing




1. Analyze the issues & raw materials (facts, law, public policy)




2. Develop positions for each side on every issue 

- Why should your client win?

- Why should the other side win?

- Evaluate each set of arguments to see if it will persuade a judge

- Is one set more persuasive; how do you think the court would rule?

- Consider the case as a whole; how will the court decide the entire controversy?

3. Organize your materials so they can be written about




4. Produce a first draft.

5. Successive revisions until the finished product

D. Basic memo organization

1. Memo heading:
Identifies the writer, the intended recipient, supplies the date & subject covered)



2. Issue(s):

States the question(s) that the memo resolves; itemizes the few facts you predict to be crucial to the answer



3. Brief Answer:

States the writer’s prediction & summarizes concisely why it is likely to happen



4. Facts:


Set out the facts on which the prediction is based



5. Discussion:

Proves the conclusion set out in the brief answer



6. Conclusion:

Summarizes the discussion in a bit more detail than the brief answer does



7. Signature

Appears under the typed words “Respectfully submitted”

Statutes : Sources of law; legislatures & statutory law
A. Intro


1. Statutes to mind first when people think of  “the law”-- “the law is on the books”


2. Statutes are the work product of legislatures


3. Hierarchical organization of legislatures in this country operates at different levels:



a. Federal (US Congress)



b. State



c. County



d. Municipal

B. Legislative Process


1. Can’t talk about statutes w/out mentioning the legislative process (procedures according to which laws come into being)



a. Legislative process has much to do w/ the unique quality of statutory law. 



b. Legislative process shapes, to a large extent, how we, as attorneys, go about finding & interpreting statutory law.


2. Political process



a. Candidate runs for office on some sort of platform & is elected for a fixed legislative term.



b. The legislatures to which members are elected are numbered; & the periods during which the legislature sits are called sessions.

1) Congress: Current Congress is the   _th Congress; & it has 2 sessions.

2) TX legislature meets every other year; it generally has 1 session, although special sessions are called when business warrants.



c. Ideas for proposed legislation come from many sources: legislators, the executive branch, members of the public (lobbyists & individual constituents), political parties & the media.



d. Ideas ( a “bill”-- a piece of proposed legislation that, in order to proceed further, must be formally introduced by a sitting member of the legislature.



e. After a bill is introduced it’s discussed, reviewed, etc. in committee hearings & deliberations & in full chamber debate; may be the subject of reports & other legislative documents prepared to help refine legislation.  All of this, generally, is called the legislative history of the bill.



f. Bill must be approved in both houses before it’s sent to the executive branch for the President’s or governor’s approval/veto.



g. Relatively few bills that are introduced actually make it all the way through the process & become law.

C. Characteristic of Statutes


1. Because they are a product of a political process, they are not always models of clarity


2. Legislatures are:



a. Pro-active: anticipating future trends & situations.



b. Reactive: closing the barn door after the cows have gone.


3. Generally prospective (apply to situations occur in the future); sometimes retroactive.  Statutes usually are drafted to apply to broad categories of parties & situations.



a. Differentiates them from case law, which deals w/ a specific facts involving specific parties.



b. Exception: Private laws


5. Can create new law or amend or repeal existing law



a. Why updating your research is so important.


6. Take precedence over judge-made case law that conflicts w/ statutory provisions.

D How to find statutes:


1. Statutes are created chronologically



a. Slip law - earliest appearance- copy of the bill as signed by the executive; identified by a public law number or the bill number (pamphlet form)



b. Session laws- soon after the legislative session ends, bills enacted during the session are printed in chronological order

(1) Federal: Statutes at Large (Health Professions Education Extension Amendments of 1992, Pub. L. No. 102-408, 106 Stat. 1992)

(2) TX: General & Special Laws of the State of TX (Tanning Facility Regulation Act, 72d Leg., R.S., ch. 14, sec. 49, 1991 Tex. Gen. Laws 79)


2. Codification (subject arrangement)



a. Rationale:

(1) Think how hard to locate a law if the only access was chronological

(2) Topical or subject access needed



b. Code is a topically organized collection of statutes currently in force

(1) Bills will be broken up into their constituent parts & those parts will be inserted into the code near other laws on the same broad subject.

(2) If new law amends a statute, the old language will be replaced

(3) Note: some parts of bills won’t be copied over into the code.  (EX: special laws)


c. Federal gov’t & some states have two versions of their codes:

(1) Official code - published by the gov’t

(2) Unofficial code - Commercial publishers; same organization & same law; more current & more features— annotations, legislative history, finding aids.


d. Federal Code

(1) United State Code - official code ( __ U.S.C. ___ (1994) )

(a) Fifty titles (subject areas)

(b) Revision every 6 years

(c) Annual supplements

(d) Hesitate to use as a researcher bc it is approx 4 years behind 

(2) Unofficial Codes (do research in one, the other, or both)


Look in both because they have different editorial features.  Also, one may be just a bit more up to date.  Then look at the packet part for updates.
(a) US Code Annotated  (42 U.S.C.A. sec 300a-7 (West 2010)


Very efficient, up to date

(b) US Code Service  (18 U.S.C.S. sec 1307 (Law. Co-op 2010)


e. TX: No “official” code in sense that TX code is published by a commercial publisher; although the commercial product is authorized by the TX Secretary of State.

(1) Dual track: Due to ongoing process of revision

(a) Vernon’s TX Revised Civil Statutes Annotated (last revised in 1925).  A.K.A. the “Black Statutes”.  (50 alphabetically arranged subjects, numbered sequentially articles 1-8324) (Tex. Rev. Civ. Stat. Ann.)  (OLD)
(b) Vernon’s TX Codes Annotated.  In 1963, the TX Legislative Council began an on-going non-substantive revision of the Revised Civil Statutes; involves reclassifying & rearranging the Revised Civil Statutes in a more logical order, employing a numbering system & format that will accommodate future expansion of the law in addition to making the draftsmanship more clear w/out altering the sense, meaning or effect of the law.  (26 topical codes) (Tex. [code name] Code Ann. (NEWER, MOVING HERE But Stuff still missing)
8/26/10 : Sources of law— Cases

I. Substantive
A. Intro



1. The case 




Define what we mean by case

(1) Factual situation that requires a legal resolution or has some legal implications; “an action, cause, suit, or controversy, at law or in equity” (Black’s)

(2) Judicial opinion, issued or h&ed down by a court, that determines or settles the controversy



2. The function of courts is to interpret the law (implication that the law was entirely statutory)




a. Courts do, in fact, do that.




b. The enactment of statutes as making law is a modern invention.




c. Even today, statutory law is not predominate source of law in a “common law” legal system in America or Great Britain.


B. Origin & definition common law; stare decisis


1. Norman conquest in 1066



2. Since Norman Conquest, the development in England was increasing dominance of royal courts of justice over local “customary” courts. 



3. “Common law”-- law that was common to all England



4. Centralization of judicial power in the royal courts was accompanied by emergence of legal profession consisting of royal justices & advocates who practiced regularly before them.



5. No stenographers transcribing the proceedings of cases or holdings held down. 



6. Judges strive to be consistent; possessed a good idea of how their colleagues & predecessors ruled in past cases— & the advocates reminded them if they didn’t.



7. Stare decisis:  (“let stand that which has been decided) Principle that past decisions are generally binding for the disposition of factually similar 
present controversies. Established as a policy of English law.



8. Implication of stare decisis is that common law is both product & process—




a. Rules courts have laid down in past decisions




b. Ways in which courts draw on this past recorded experience as a source of guidance in decision-making & which attorneys draw on this past experience as a source of guidance for future action.



9. Common law is not static




a. Past judicial opinion is generally only binding in future cases involving the same material fact.  If the later case involves what the court considers materially different facts from those involved in the past case, the earlier adjudication is not controlling.  The new case is said to be “distinguishable on its facts”




b. If the published judicial opinion in the earlier case contains language that wasn’t necessary to the decision of the factual controversy then before the court, that language is not authoritative in a stare decisis sense; it is a mere dictum, something “said by the way” & can, if the court now chooses, be disregarded.




c. Prior decisions can be overruled




10. In the common law process, knowledge of the facts— both in your own controversy & in the reported cases of the past— is of paramount importance.  Must be sensitive to factual similarities & dissimilarities of the cases.

C. Levels of judicial review; mandatory & persuasive authority

1. All courts are not equal in terms authority of their precedents


2. Authority: that which can bind or influence a court



a. Mandatory authority:  Court is bound to follow: Constitutional provisions, legislation, & some cases.



b. Persuasive authority: law or reasoning not bound to follow


3. Precedential authority determined by:



a. Jurisdiction: decisions from one jurisdiction not binding in another, maybe persuasive.




i. (Geography) Oklahoma oil & gas decision in a TX court would be persuasive.




ii. (Federal system of gov’t) Federal court ruling on a question of state law is merely persuasive


b. Structure of the court system: on the federal level & in the states there are hierarchical judicial systems in which some courts have jurisdiction, or control, over other courts.

i. Typical court structure consists of 3 levels:



(a) Trial Courts

(1) Make determinations of law & fact, w/ juries often making the determinations of fact.

(2) Documents prepared by the parties called pleadings (complaint/petition, answer, interrogatories) & motions filed before, during & after a trial.

(3) ∏ must present evidence to prove facts that substantiate each element of a cause of action.

(4) Trial courts decide what facts in a dispute are & apply them to the law

(5) Resolve the dispute under the law: guilty/not guilty, liable/not liable

(6) Trial court ruling will be binding only in future cases w/in that trial court

(b)  Intermediate appellate courts

(1) Authority over trial courts in a specific area or jurisdiction.

(2) Hear appeals: appeal is a request by the losing party for a higher court to alter one + rulings by the trial court.

(3) Do not generally review factual determinations made by the trial courts.

(4) Review to see that the trial judge correctly applied the relevant points of law to the facts determined at the trial level.

(5) Generally provide a guaranteed appeal by right.

(6) Rulings will have mandatory authority in trial courts w/in the geographical jurisdiction of the intermediate appellate court & in the particular intermediate appellate court itself.

(c) Final appellate court (court of last resort)

(1) Final arbiter of the law

(2) Usually review is discretionary.

(3) Decisions of law binding upon lower courts in judicial hierarchy & the court itself.

D. Federal Court Structure


1. U.S. District Courts (trial courts)



a. Each state has at least one federal judicial district w/ a federal district court w/in its geographical boundaries; some have several; (94 total). 



b. # of districts w/in a state determined by population & size of the state.




i. Mass. has one federal judicial district; TX has 4 (Northern, Southern, Eastern & Western); districts may be divided into divisions).




ii. Generally only one judge hears the case; may or may not be a jury




iii. Have original jurisdiction in civil actions against a foreign state; in actions arising under the Constitution, laws or treaties of the US; in civil actions where the amount in controversy exceeds $75,000 & is between citizens of different states or citizens of a state & citizens of a foreign state.


2. US Courts of Appeals (Intermediate appellate courts)



a. 13 Courts of Appeals, each of which covers a particular geographical area called a “circuit”.



b. Hears appeals from the U.S. District Courts w/in its particular circuit.



c. 11 numbered circuits, a circuit for the District of Columbia, & a circuit known as the federal circuit (hears appeals from all the District Courts in specialized cases (patents, copyright, trade).



d. TX is in the 5th Circuit, which also includes Louisiana & Mississippi.




i. 5th Circuit Court of Appeals sits in New Orleans




ii. Hears appeals from the Northern, Southern, Eastern, & Western U.S. District Courts of TX as well as from the District Courts in Louisiana & Mississippi. 



e. Appellate court of right; cases generally heard by 3 judges (except in rare cases where the court decides to hear case en banc (all judges on court hear the case).



3. US Supreme Court (Final appellate court)





a. Highest court in the l& (only court mandated by the Constitution)



b. Chief & 8 associate justices nominated & appointed by the President for life w/ the advice & consent of the Senate



c. Discretionary review: Writ of certiorari (a writ issued by a superior to an inferior court requiring the latter to produce the records of a particular case tried therein)


4.
Review concept of mandatory & persuasive authority w/in federal court system.

D. TX Court Structure

1.  Trial Courts



a. Local trial courts of limited jurisdiction




i. 1. Municipal Courts: 

2. Authorized by statute

3. Operate in 700 cities & towns

4. Neither civil nor appellate jurisdiction, but has original & exclusive jurisdiction over city ordinance violations

5. Limited criminal jurisdiction (concurrent w/ justice courts) in misdemeanor cases from violations of state laws w/in city limits when punishment is limited to fines of $200 or less.




6. Trials not of record in all but 7 (Houston is one of 7)




7. Appeals go to county court, county court at law or district court upon trial de novo.





     ii. Justice of the Peace Courts

Original jurisdiction in criminal cases when the fine doesn’t exceed $500.

Jurisdiction of civil matters when amount doesn’t exceed $5000.




b. County Trial Courts of Limited Jurisdiction





i. “Statutory” County Courts at Law

1. Legislature has authority to create special county courts

- 130 in 70 counties primarily in metropolitan areas to relieve Constitutional County Judge of all/part of his judicial duties.

2. Legal jurisdiction varies due to their statutory authorization.

3. Concurrent civil jurisdiction of these statutory courts w/ the district court is higher than constitutional county courts.

ii. “Constitutional” County Courts

1. TX Constitution provides that there’s a County Court in each county, but not all 254 perform judicial functions.

2. Have civil, criminal, original & appellate jurisdiction.

3. Concurrent legal authority w/ JP Courts in civil cases when contested amount is $200-$500.

4. Concurrent civil jurisdiction w/ District Court in cases when amount exceeds $500, but less than $1000.

5. Usually have general control over probate cases.

6. Have exclusive original criminal jurisdiction over all misdemeanors when fine exceeds $200 or when a jail sentence may be imposed.

7.Appeal to the Courts of Appeals

iii. “Statutory” Probate Courts

Probate matters heard in these courts rather than district courts.




c. State Trial Courts of General & Special Jurisdiction





i. District Courts

- 310 courts identified by number, each with own judge & geographical jurisdiction.

- Trial courts of general jurisdiction, having original jurisdiction in all criminal cases of the grade of felony, divorce cases, title to land, contested elections, & all civil matters where the amount contested is $5000+.

- Most exercise both criminal & civil jurisdiction, but in metro areas there’s a tendency for courts to specialize in civil, criminal or family law cases.

- Appeals from judgments are to the Courts of Appeals; except death penalty appeals go directly to Court of Criminal Appeals.




d. State Intermediate Appellate Courts





i. Courts of Appeals

Fourteen districts (Nos. 1 & 14 in Houston).


Separate courts; decisions of one not binding on the other.  Parties are notified the court hearing the case at time of filing appeal.


Appellate jurisdiction in civil & criminal cases decided in the district & county courts, except death penalty cases.




e. Highest State Appellate Courts





i. Court of Criminal Appeals

Appellate jurisdiction in all criminal cases.

Presiding judge & eight judges elected in statewide elections for 6-year terms.

Discretionary review: Petition for discretionary review.

ii. Supreme Court

Appellate jurisdiction in civil cases only.

No jurisdiction in criminal cases or to determine questions of fact.

Consists of chief justice & eight justices elected in statewide elections for six-year terms.

Discretionary review: Petition for writ of error

TX Court Structure Notes

1. all of the District Courts in TX are persuasive to each other

2. the circuit court must hear the hase, it has to

3. The Supreme Court of the US is much more likely to take a case if several circuits are in conflict w/ one another

4. TX District Cour( TX Court of Appeals (there are 14)

5. Houston is the only city that has 2 cts of appeals (1st & 14th).  They are only persuasive to eachother.  You do not know which one you will be in until you are at trial so you do not know whose law applies.  However, they are both solidly republican.

6. Capital murder charges go to the court of criminal appeals rather than the ct of appeals

7. US District Cts will take state trials if they involve parties from 2 + states & at least 75K.  
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A. Where cases are?



1. Slip Opinion - earliest appearance in hard copy of a case



2. Electronic access




a. Internet – Google Scholar




b. Commercial legal data bases: Westlaw & Lexis



3. Reporters: 




a. Chronological collection of cases of a single court or set of courts  arranged by date of decision




b. Advance sheets




c. Each level of the federal courts has at least one reporter for its decisions





i. Decisions of the U.S. Supreme Court are reported in 3 
separate reporters (each of which reports all the decisions of the Court)

U.S. Reports (U.S.) is the official reporter of the Court

Official reporter is the preferred source of citation for Supreme Court cases.

2 unofficial reporters of Supreme Court decisions:

Supreme Court Reporter (S.Ct.)  (West)

U.S. Supreme Court Reports, Lawyers’ Ed.  (Lawyers’ Co-op)

National Reporter System





ii. Selected decisions of the U.S. Courts of Appeals are collected in the Federal Reporter (F.3d)

Currently in the third series; explain concept of series

Courts decide which of their decisions will be reported

iii. Selected decisions of the U.S. District Courts are reported in the Federal Supplement (F.Supp.2d)


Currently in the second series



d. State Reporters




i. Some states publish their own official reporters:  New York & California (separate official reporters for three main levels of state courts— trial, intermediate appellate, appellate




ii. TX used to publish its own official reporter (TX Reports, TX Criminal Reports) but these ceased publication in 1962.




iii. West’s regional reporter system – brainchild of John West (Sparlings fav. Person)
First effort of West publishing

Idea was to group together the cases from several adjacent states & to provide a greater degree of uniformity in st&ards of case reporting

Ultimately there were seven geographical groupings; these seven units are referred to as regional reporters (note: the geographical arrangement doesn’t correspond to the groupings of states w/in the federal circuits)

Atlantic Reporter

North Eastern Reporter

South Eastern Reporter

Southern Reporter

South Western Reporter

North Western Reporter

Pacific Reporter

Note:  New York has spun out from the North Eastern Reporter into the New York Supplement;

California from Pacific Reporter into the California Reporter.

Arrangement: Strictly chronological by date of decision; means that in S.W.2d a case from TX could be immediately preceded by a case from Arkansas & immediately followed by a case from Kentucky.

Each set of regional reporters is in hundreds of volumes; all are into their second or third series






iv.
“Offprint” reporters for individual states

Impractical for attorneys to acquire an entire regional reporter when what they really need most often is access to cases from their particular state

West collects a state’s cases from the regional reporter & publishes & rebinds them together under a new name, e.g., TX Cases, Missouri Decisions, etc.

Note: West doesn’t change the pagination from the regional reporter— a single volume of TX cases will often include TX cases from several volumes of the S.W.2d & the pagination will be exactly the same, often w/ gaps where cases from other states were.


B. What cases look like in a West Reporter:



1. Parallel citation (Reinforce concept of official reporters vs. unofficial reporters)



2. Parties  (Note how the positioning of the parties’ names may change depending on the procedural posture of the case)



3. Docket number



4. Court 



5. Date of decision



6. West synopsis of the case & its holding (This is the editorial product of the publisher & has no authority; DO NOT quote or cite to it)



7. Headnotes

When West receives cases decided by the courts, it editors prepare headnotes (brief summaries of the principal points of law in the opinion)

7a. Topic & key number




a. West Key Number System: A comprehensive subject classification system covering every aspect of the law— an outline of the law arranged alphabetically by topic (over 400) & w/in topics chronologically by key number

Each key number is a permanent, or fixed number given to a specific point of case law 

Trial [key symbol] 392 (1)

Master & Servant [key symbol] 40(3)

b. Digests- West editors take the headnotes & collect them in digests arranged according to the key number classification system



8. Names of counsel (useful in electronic searching)



9. Justice who wrote majority opinion

a. Highest appellate court— sitting judges are called “Justices”; on lower courts, (“judges”)



10. Beginning of majority opinion




a. Opinion signed on by the majority of justices who sat for the case



11. Beginning of dissenting opinion

a. Opinion of the minority who believe that the case should have been decided the other way



12. Other kinds of opinions you may find




a. Concurring opinions: opinions which agree w/ the result reached by the majority but on different grounds

b. Plurality opinions: when there’s no majority opinion:   a majority agree upon the outcome (holding) but for different reasons; the plurality signed on by the greatest number of judges is the most authoritative


C. How do you find cases?



1. By citation 



2. Electronic searching (key word)



3. Digests— No official digests




a. Federal





i. Several digests for the Supreme Court:

US Supreme Court Digest, Lawyers’ Edition  (Lawyers Cooperative)

US Supreme Court Digest (West)

ii. West also publishes digests containing summaries of selective decisions of lower federal courts: Federal Practice Digest 4th




b. State





i. For state courts, West publishes separate digests for nearly every state plus the District of Columbia: West’s TX Digest



c. Decennial 





i. Compiles headnotes from all West digests in 10 year period
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 SEQ CHAPTER \h \r 1Preparing an Office Memo in 25 Steps

Begin the "Issue" section
1.
Under the heading “Issue” write down your base question.

2.
Research to find cases &/or statutes relating to your issue.

3.
Identify the principal governing rule & break it down into its individual elements.

Now we will prepare an outline of the “Discussion” section

4. 
Under the heading “Discussion” write down the principal rule w/ its citation.

5.
Identify those elements of the rule that are not in dispute.

6.
Under the rule, write down those elements & explain why they are not in dispute. 

7
Identify those elements where there’s a question whether they have been satisfied or not

8.
Write a sentence identifying those elements whose resolution must be determined

9.
Do whatever additional research is necessary pertaining to those elements.

10.
Make a subheading for the first unresolved element. 

11.
Under that subheading, write down the sub-rule for that element.

12.
Brief one + cases relating to that element where the element was found to be satisfied.  Each brief should be in a separate paragraph.  Each brief should explain the holding, determinative facts, & reasoning of the case.

13.
Brief one + cases relating to that element where the element was found not to be satisfied.  Each brief should be in a separate paragraph.  Each brief should explain the holding, determinative facts, & reasoning of the case.

Note: No mention of your case yet appears.

14.
Write one + paragraphs comparing & contrasting the facts of your case to the facts of the cases where the element was satisfied.

15.
Write one + paragraphs comparing & contrasting the facts of your case to the cases where the element wasn’t satisfied.

16.
Write a paragraph stating your prediction whether or not the element in your case will be satisfied & explaining how the similarities or differences between your case & the prior briefed cases lead you to that prediction.

17.
Write a sentence making your prediction immediately beneath your subheading for this element & before your explanation of the sub-rule.

18.
Repeat steps 10 through 17 for each remaining unresolved element of the rule.

19.
After your discussion of the last unresolved element, write a paragraph applying your  prediction of each element to the rule to make your final prediction.

20.
Write your final prediction at the beginning of the Discussion.  Follow that w/ a roadmap, explaining what follows in the order in which it appears.

Now finish the Issue Section
21.
Look at your prediction in the Discussion.  Add to the base question in the Issue the facts that you compared & contrasted in the Discussion to make your prediction.

Now write the Brief Answer
22.
State your overall prediction.  Summarize the rule.  If it is a statutory rule, include the citation to that statute.  Using the facts you noted in your Issue, apply them to the rule to explain your prediction.  If you mention facts that are not in your Issue, go back & put them there.

Now write the Facts section
23.
Identify the client in the first sentence.  Go over your Discussion & jot down every fact of your case that is mentioned there.  Incorporate all of these facts in the sentences that follow.  You may need to add additional background facts for the story to make sense.

You now have an outline of your memo.
24.
Edit & revise.

25.
Make sure citations are where they are needed & in correct citation form w/ jump 
cites.
 SEQ CHAPTER \h \r 1Citations: Form & Placement
1. You must give a full citation when you refer to a source for the first time.

1. You may want to give a full citation for the first reference to a source in each separate section of your work, even though you have already cited that work in a previous section.

2. Subsequent citations to a source may be in short form:

Cases –   Names are italicized or underlined.


Full:
R&all’s Food Markets, Inc. v. Johnson, 891 S.W.2d 640, 642 (Tex. 1995).

Short:
Id..  (If you are subsequently referring to the same page of the immediately prior cite & there’s no intervening cite to a different source).

Id. at 643. (If you are subsequently referring to a different page of the immediately prior cite & there’s no intervening cite to a different source).
R&all’s Food Markets, Inc., 891 S.W.2d at 642.  (If you are referring to R&all’s Food Markets, Inc. & you have cited other sources subsequent to your first reference to the case).

Statutes –

Full:
Tex. Civ. Prac. & Rem. Code Ann. § 124.001 (Vernon Supp. 2009).

Short:
Id.. (If you are subsequently referring to the same section of the code & there’s no intervening cite to a different source).

Id. § 153.131(b).  (If you are referring to the same code–  but to a different section that also appears in the 2009 supplement–  & there’s no intervening cite to different source).

Id. § 154 (Vernon 1995).  (If you are referring to the same code– but to a section that was published at a different date–  & there’s no intervening cite to a different source).

Tex. Fam. Code Ann. § 153.131(a) (If your are referring to a code you have previously cited & there are intervening citations to other sources).

3. If you refer to parts of the citation in the main body of your sentence, you may omit those parts in the citation itself.

R&all’s Food Markets, Inc. v. Johnson enunciates four elements of false imprisonment.  891 S.W.2d 640, 644 (Tex. 1995).

Section 153.131 (a) of the TX Family Code Annotated establishes the parental presumption.  (Vernon Supp. 2007).

4. You do not necessarily need a citation after every sentence.  If a group of sentences refers to a single source, a single citation can be placed at the end of the discussion w/ the appropriate jump cites to the pages where the material can be found.  But if putting a citation after each sentence will enhance clarity, by all means do so.

5. However, a citation must follow directly after any quoted material.

6. & a citation must follow directly after any sentence that names a case or statute or other source for the first time.

9/9   Facts & legal issues

I. Generating issues from the facts of the case

A. Gathering Facts



1. People



2. Tangible evidence



3. Books, periodicals & reports



4. Expert witnesses



5. 5W & H


B. Categories of Facts



1.Determinative facts




a. Essential to a controversy because they will determine the court’s decision



2. Explanatory facts




a. Not determinative, but are useful because they help make sense out of a situation that otherwise would seem disjointed



3. Coincidental facts




a. No relevance or usefulness at all; they merely happened

C. Fact Analysis



1. What it entails




a. Identifying the determinative facts




b. Determining the legal issues you need to research



2. How to go about doing it




a. The West Publishing Company’s suggested system for categorizing the elements common to all legal problems





i. PARTIES involved in the case





ii. PLACES where the facts arose





iii. OBJECTS & THINGS involved





iv. BASIS of the case or ISSUE involved





v. DEFENSES to the action or issue





vi. RELIEF sought

Descriptive word/fact approach

I. Research Methodologies

A. The process of legal research



1. Gathered facts



2. Analyzed the facts through categorization:




a. Persons involved




b. Places involved




c. Objects/things involved




d. Basis of the case




e. Defenses




f. Relief



3. Framed the issues involved on the basis of our fact analysis




a. Bear in mind that as our research progresses & we learn more about the particular aspects of law that relate to our case, we may refine our issues, drop issues, or develop new issues.



4. Develop our research strategy




a. Goal of research: to find mandatory primary authority relevant to the issues at h&; if that is not available, to find persuasive primary authority or secondary authority relevant to the problem.





i. Review concepts of mandatory & persuasive authority





ii. Review concepts of primary & secondary authority




b. When you have multiple issues, you must first organize your issues, i.e. decide determine the order in which you will research them.




c. Think about the jurisdiction(s) involved




d. Consider the likely sources of law that may pertain to your problem




e. When you’ve narrowed down the sources of law that will apply, this should suggest the kinds of reference sources you will need to consult in order to find the laws those bodies have promulgated


5. Find the law




a. The first of the 3 prongs in legal research methodology; the others are: read the law, update the law




b. 3 basic techniques for finding the law





i. Descriptive word/fact approach





ii. Known authority





iii. Known topic


6. Use of the descriptive word/fact approach



a. In general




i. Develop list of key words




ii. Use key words w/ general index of appropriate tool




iii. Follow the references from the index into the body of the work




iv. Quickly check for relevance




v. Look at the material on adjacent pages




vi. Look at the table of contents




vii. When you find something relevant, read it




viii. Follow up cross-references




ix. Keep a diary of your research history






b. Primary or secondary authority as a starting point?




i. Secondary— pros & cons





(a) Useful if you know nothing about the topic; cite to relevant statutes & cases





(b) But it is secondary; you’ll have to find primary sources 






- if time is short, may be better to search for primary sources from the get-go.





(c) Materials are only as good as the author/editor; be certain they’re up-to-date





(d) Tendency to use the analysis in secondary materials as a crutch; as a substitute for your own legal analysis




ii. Primary





(a) More direct approach: Immediately have primary or at least persuasive materials





(b) May be no reason to consult secondary sources



c. Digests




i. Descriptive word index



d. Statutes




i. Topical index
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Petition/Writ History

I. Substantive
A. Review of TX Court Structure: Bifurcated



Court of Criminal Appeals Supreme Court



Courts of Appeals (14) (Intermediate Appellate)



District Courts (Trial)


B. Governing Authority



1. Statutory



2. TX Rules of Appellate Procedure


C. Civil Appeals



1. Mechanism 




a. From September 1, 1892 until September 1, 1997





i. Filing of Application for Writ of Error




b. From  9/1/97

i. Filing of Petition of Error



2. Processing of application by court




a. Review




b. Conference



3. Disposition of Application




a. Considerations





i. There’s a dissent in the court of appeals





ii. The court of appeals opinion is in conflict w/ another opinion





iii. The construction or validity of a statute is at issue





iv. Constitutional issues are addressed





v. The court of appeals has committed an error of law of such importance to the state’s jurisprudence that it should be corrected





vi. An issue is one of first impression in the Supreme Court




b. Nothing exceptional in the process up to this point




c. In most judicial systems w/ intermediary appellate courts, the jurisdiction of the Supreme Court is largely discretionary, e.g., U.S. Supreme Court & Writ of certiorari




d. Not in TX— From 1892-1988, TX was unique in providing some decision on the merits in every civil case.  This was done through the writ of error system.  Whereas the average high court when it acted on an application for review would simply grant or deny (& all anyone could read into a denial was that for some reason the court didn’t want to hear the case); when the TX Supreme Court denied an application, it did so w/ a notation indicating what the court thought of the merits of the opinion below.




e. Upshot: even if review was denied, cases had a greater or lesser stamp of approval depending on the notation they received— therefore, cases that received a more affirming label were deemed to have greater precedential authority than others




f. Over the years the notations or labels remained the same, but periodically the meaning or standards changed.  See last page & inside back cover of TX Rules of Form




g. Hierarchy of precedential authority (see chart)


D. Criminal Appeals



1. Mechanism




a. Petition for discretionary review



2. Court’s Action





a. Notations have no precedential authority


E. Finding Notations



1. TX Subsequent History Table




a. Includes notations for both civil & criminal cases




b. Covers cases of the Supreme Court, courts of appeals & the Court of Criminal Appeals reported in the South Western Reporter beginning w/ volume 20




c. Published annually— cumulative




d. To update, must also search SW3d Reporter (TX Cases) advance sheets



2. Shepard’s & Key Cite




a. Found w/ history of case



3. Index to the Supreme Court of TX




a. Good for updating recent cases




b. More current than West’s advance sheets




c. Gives information on whether writ/petition has been requested
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Known authority & known topic approaches

I. Known Authority Approach

1. Use this approach when you already know something about a particular case or statute


2. Cases



a. Citation



b. Case names but no citation (parties)




i. Table of Cases - supplementary volumes at end of case digests





(a) Combined ∏/∆ tables






Alphabetical arrangement of cases in that digest arranged by both ∏s' & ∆s' last names.

Gives cite & case history

Gives topics & key numbers under which cases appear




(b) ∏-∆ tables

Alphabetical arrangement of cases in that digest arranged by ∏s’ name

Gives cite & case history

Give topics & key numbers under which those cases appear




(c) ∆-∏ tables





Indicates court & gives citation


May need to look under ∏ in ∏-∆ tables for case history & topic & key number locations



ii. Name of case but no citation (popular name)




(a) Proper way of referring to a case is by party names, sometimes a case becomes known in the popular by buzz word or name = “popular name”




(b) Shepard’s Acts & Cases by Popular Name

From popular name, gives correct name & citation

Covers state & federal cases

Shelved in reference area of library



iii. Case name & citation, but is in wrong jurisdiction or facts are not directly on point

1) Select most useful headnote; note topic & key number

2) Look under that topic & key number digest of the appropriate jurisdiction


3. Statutes



a. Know citation



b. Know name of act, but not citation




i. Acts often contain clause creating short title




ii. Other times media attach catchy names — example is Brady Bill




iii. Shepard’s Acts & Cases by Popular Names





(a) Works for statutes as for cases





(b) From popular name, whether short-title or media-generated name, gives cite to code





(c) Covers both federal & state acts




iv. Popular names tables





(a) Supplemental tables appear at end of regular volumes of the code






— often follow the topical index; often not a separate volume





(b) Both of the annotated federal codes have popular names tables





(c) Most annotated state codes published by West do too






— Vernon’s does; it’s at the back of the last volume of the topical index

2. Known topic approach

1. Works w/ both codes & digests


2. Go straight to volumes & pick relevant one from spine info



a. Check outline of statutory code or digest topic at beginning of volumes & sections or topics


3. Risky



a. Only works if you’re very familiar w/ the law & arrangement of the code or digest



b. Editors might have put information in another topic



c. Inefficient; low likelihood of success relative to time involved



d. Try if descriptive word approach doesn’t work & you've already tried secondary sources w/out luck

9/23    Secondary Authority
A. Secondary authority:  Materials explaining the law; not the law itself.

B. Goal is to find primary authority

C. Uses of secondary authority


1.Locating primary sources


2. Introductory overview of an area of law



i. Way of learning key words for descriptive word or electronic research.


3. Aid to evaluation of primary authority


4. As persuasive authority if there’s no primary authority

D. There are many kinds of secondary authority— LRWI: encyclopedias, treatises, ALR, legal periodicals & restatements

E. Legal Encyclopedias

1. General encyclopedia format


2. Most useful for common law issues


3. 2 major national encyclopedias; (many state encyclopedias)



a. Corpus Juris Secundum: Topical articles that reflect all published case law w/ references to every relevant case.  Indicates applicable West topic & key numbers.



b. American Jurisprudence: Topical articles w/ selective approach to case citation; articles cite only important cases



c. TX Jurisprudence, etc.


d. Access materials by keyword search in the paperback general index volumes at the ends of the sets.


4. Treatises & hornbooks



a. They are not: not digests, case reporters, encyclopedias or journals;



b. About a specific legal topic or area



c. Degree of authority varies



d. Be mindful of updating




i. Can be by pocket parts; supplemental volumes; loose-leafs




ii. Library will put notice if volume is not updated



e. How to find:




i. On-line catalog— key word search




ii. Browse shelves library




iii. Ask reference librarian




iv. Ask a practicing attorney




vi. Annotated codes may provide references



f. Access relevant material by a key word search in the index


5. Periodicals & journals


a. 3 basic categories




i. Law School Publications Student-edited; articles by legal scholars & notes by law review students; good for cutting-edge issues of law




ii. Bar Publications Practice-oriented




iii. Special interest Publications Devoted to a particular area of the law or practice



b. As a practical matter, they tend to be used more in law school than practice



c. Usefulness




i.  Current on new developments/trends




ii. In-depth analysis on specialized legal topics




iii. Source of citations to other sources (many footnotes)




iv. Source of supporting arguments for changes in the law; or to cutting-edge areas of the law



d. Locating articles in legal journals




i. Index to Legal Periodicals

- 1900 +

- Subject & author access; tables of cases & statutes




ii. Current Law Index

- 1980+





- 4 Divisions: Subject, Table of Cases, Table of Statutes & Authors

- LegalTrac: Electronic Version; Library tab of Stanley; search by topic or key word




          iii. Lexis & Westlaw


6. American Law Reports


a. Essays, called annotations, on a variety of specific legal topics



b. Cover federal & state law; summarize & cite to the applicable law in those jurisdictions that have published cases or enacted legislation on the issue.



c. Often treat issues before they are addressed comprehensively in other sources



d. More descriptive than analytical



e. Cumbersome arrangement— 

ALR.1st
1919-48
State & federal

ALR2d
1948-65
State & federal

ALR3d
1965-69
State & federal

ALR3d
1969-80
State

ALR4th
1980-91
State

ALR5th
1992-05
State

ALR6th
2005-
State

ALR FED
1969-05
Federal

ALR FED2d
2005       ​Federal

Indexes: ALR Index, shelved at the end of most recent ALR series, encompasses the 2nd, 3rd, 4th, 5th & federal series; ALR Quick Index (condensed version)

Digest: ALR Digest; digest of ALR annotations classified by West Topic & Key #




f. Updating: annotations in the 3rd, 4th, 5th, 6th & federal series are updated & explored by annual pocket parts; 

Annotation History Table in tables volume of the ALR Index-- Indicates whether the annotation you researched has been superseded or supplemented.


7. Restatements


a. From the ALI: organized in 1923 to reduce complexity & uncertainty of common law. Reforming principles into one authoritative, rule-like source— Restatements; now in 3 series



b. Seek to unify the common law across nation



c. Written in rule form w/ explanations following; appendix volumes cite cases that have interpreted those rules



d. Limited Subjects— agency, conflict of laws, contracts, foreign relations law, judgments, property, restitution, security, torts, trusts, & unfair competition.



e. Written & revised in a deliberative process by more than one expert – very scholarly & authoritative



f. Not primary authority; but courts sometimes adopt parts of them in opinions & when this happens they become primary authority in that jurisdiction



g. When you have no primary authority, a restatement can be used persuasively to suggest what the law should be



h. Finding tools: table of contents & index; may need to consult index of each separate volume; there’s no general index to the entire set of restatements
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 SEQ CHAPTER \h \r 1To:

From:

Date:

Subject:

ISSUES

When there are independent issues, each should be addressed separately & the section titled "Issues."  You may pose your issues in either traditional or deep issue format.  However, all issues should be posed uniformly in one format or the other.

[Traditional]

I. Base question + determinative facts that settle Issue I.  (w/ question mark)


II. Base question + determinative facts that settle Issue II. (w/ question mark)

or

I. Whether + base question + determinative facts that settle Issue I.  (no question mark)

II. Whether + base question + determinative facts that settle Issue II.  (no question mark)

For example:

I. Are grandparents likely to receive custody of a grandchild whose mother lives in a rat-infested crackhouse with a drug addict who was imprisoned for child molestation?  

II. If the grandparents are granted custody, will the mother receive visitation rights if she remains in the crackhouse with the child molester?

or

I. Whether grandparents are likely to receive custody of a grandchild whose mother lives in a rat-infested crackhouse with a drug addict who was imprisoned for child molestation.

II. Assuming the grandparents receive custody, whether the mother will receive visitation rights if she remains in the crackhouse with the child molester.  

[Deep issue]

Explanation of the determinative facts that pertain to all your issues.

I. Base question for issue I.  (Can be either in question or whether format)

II. Base question for issue II.  (Must be in same format used for issue I)

For example:


A mother lives with her daughter in a rat-infested crackhouse with a companion who is a drug addict and child molester.  The child's grandparents have expressed a desire to obtain custody of the child.  The daughter has said she will never leave the crackhouse or her companion.


I. Are the grandparents likely to be granted custody of the child?


II. If the grandparents receive custody, will the mother receive visitation rights?

or

I. Explanation of the determinative facts that pertain only to Issue I.  Base question for issue I.  (Can be either in question or whether format)

II. Explanation of the determinative facts that pertain only to Issue II.  Base question for issue II.  (Must be in format used for issue I)

For example:


I. Grandparents have expressed a desire to obtain the custody of their granddaughter from her mother.  The mother and the child live in a rat-infested crackhouse with a drug addict who is also a child-molester.  Whether the grandparents are likely 
to be granted custody of the child.


II. The mother has stated that she will never leave the crackhouse or her companion.  Whether the mother will receive visitation rights if the grandparents receive custody of her daughter.

BRIEF ANSWERS

When there are separate issues, the Brief Answer should be broken down accordingly and titled "Brief Answers."

For example:

I. Prediction for Issue I.


Rule for Issue I.


Application of facts in Issue I to the rule.

II. Prediction for Issue II.


Rule for Issue II.


Application of facts in Issue I to the rule.

FACTS

If both issues arise out of the same occurrence, do not break into separate sections.

Only break into separate sections if the issues relate to entirely separate events.  

DISCUSSION

It is appropriate to break the Discussion into separate sections that reflect different aspects of the overall problem.

For example:


When you have different issues, break the Discussion into Issue I and Issue II.


When you are predicting outcomes for different people in accordance with a common 
rule, you might have a separate Discussion section for each person. 


When you must predict the outcome of different elements to predict the final outcome, consider having a separate section of the Discussion for each element.

But:

The initial paragraph of the Discussion should relate to everything below it with a roadmap of how you are breaking the Discussion down.

For example:


Different issues: Johnson will not go to jail for tax evasion but he will have to pay a hefty fine.  This memorandum will first address the likelihood of a prison sentence.  Secondly, assuming no sentence is imposed, the memo will address whether Johnson will suffer any other consequences as a result of his tax evasion.


Different people: Johnson will go to jail for tax evasion but his wife, Mable, will not.  This memo will first examine the likelihood of Johnson receiving a prison sentence.  It will conclude with an examination of the likelihood of Mable Johnson being incarcerated.


Different elements: Johnson and Sloan entered into an enforceable contract.  This memo will address (1) whether Johnson made a valid offer, (2) assuming there was an offer, whether sufficient consideration supported it, and (3) whether Sloan accepted the offer.

The final sentence or paragraph of the Discussion should tie together all the separate parts.

For example:


Different issues: Accordingly, although Johnson will not go to jail for tax evasion, he will receive a hefty fine.


Different people: In sum, Johnson will go to jail for tax evasion but his wife, Mabel, will not.


Different elements: Johnson and Sloan entered into an enforceable contract because Johnson made a proper offer supported by sufficient consideration, which Sloan duly accepted.

CONCLUSION

Different issues:


When there are separate issues, generally divide the Conclusion accordingly.


For example: ISSUE I




Prediction of Issue I.




Rule for Issue I.




Analysis of Issue I.



         ISSUE II




Prediction of Issue II.




Rule for Issue II.




Analysis of Issue II.

Different people:


When predictions are being given for different people in regard to a common issue, you can just analyze their situations in separate paragraphs without formally dividing the Conclusion into separate sections.

For example:



· Prediction for Johnson and his wife in regard to imprisonment.

· Explanation of the common rule that applies to both.

· Paragraph analyzing Johnson's situation in regard to the rule.

· Paragraph analyzing Johnson's wife's situation in regard to the rule.

· Sentence summing up the predictions in regard to both.

Different elements:


When you must analyze the various elements of the rule in order to reach the ultimate 
prediction, do not formally divide the Conclusion by those elements.  Instead, devote a separate paragraph to each element within a unified Conclusion.

For example:



· Prediction that Johnson and Sloan have an enforceable contract.

· Explanation of the general rule regarding enforceable contracts.

· Paragraph devoted to making an offer.

· Paragraph devoted to consideration.

· Paragraph devoted to acceptance.

· Paragraph tying your predictions of each element to the rule to reach the overall prediction of an enforceable contract.
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TEXAS CASE CITATION FORM EXERCISE

Correct the following citations, using the Bluebook and your Greenbook. * Signifies real cases 

1.*
Ryan v. Friesenhahn, 911 Southwestern Rep., 2d Series 113, 118 (San Antonio Court of Appeals 1995).

Ryan v. Friesenhahn, 911 S.W.2d 113, 118 (Tex. App.– San Antonio, 1995), aff’d, 960 S.W.2d 656 (Tex. 1998).

2.
Lincoln Insurance Company Inc. vs. Douglas Savings & Loan, 234 Southwestern Reporter 1st 12; 75 Texas Reports 119 (Texas Sup. Ct. 1912).


Lincoln Ins. Co. v. Douglas Sav. & Loan, 75 Tex. 119, 234 S.W. 12 (1912).

3.*
State Farm Fire and Casualty Company vs Julie Gandy, 39 Tx Sct Jrnl 965, 925 S.W.2d 696 (Tex.–July 16, 1996).


State Farm Fire & Cas. Co. v. Gandy, 925 S.W.2d 696 (Tex. 1996).

4.*
Gulf States Utilities. Co. v.  Reed, 659 S.W.2d 849 at 851 (Tex. App.-- Houston Fourteenth District 1983).

Gulf States Utils. Co. v. Reed, 659 S.W.2d 849, 851 (Tex. App.–Houston [14th Dist.] 1983, writ ref’d n.r.e.).

5.*
Hickman versus. Sullivan, 128 S/w 2/d 457, see 462 (Tex. App. (Civil)–Beaumont 1939).

Hickman v. Sullivan, 128 S.W.2d 457, 462 (Tex. Civ. App.–Beaumont 1939, writ dism’d judgm’t cor.).

6.
Section 2 of Article 3 of the current Texas constitution.


Tex. Const. art. III, § 2.
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Books & Treatises (Rule 15)

Deborah L. Rhode, Justice and Gender 56 (1989).

Charles Dickens, Bleak House 49-55 (Norman Page ed., Penguin Books 1971) (1853).

Charles Alan Wright & Arthur R. Miller, Federal Practice and Procedure § 1497 (2d ed. 1990).

Dulcie Gray et al., Lives of British Actors 89 (2002).

1. Give author’s full name as it appears on the title-page, whether person or an organization.  Separate two authors by an ampersand.  If more than two authors, use the first author’s name followed by “et al.”

2. Cite full main title (include subtitle only if particularly relevant).  Italicize or underline the title; do not abbreviate words in title.  Capitalize according to Rule 8.

3. Include jump or pinpoint cite.  Generally this will refer to pages, but in some works the reference may be to a section or a paragraph.

4. Include at the beginning of the parenthetical the full name of any editor listed on the front cover or title-page; insert the abbreviation “ed.” or “eds.” after the name(s).

5. Always cite the latest edition that supports the point.  Indicate the edition if other than the original or first.  For pre-1900 works, cite to a scholarly modern edition and indicate the date of the first edition in a second parenthetical.

6. Include the publisher only if published by someone other than the original publisher.

7. Give the date of the edition rather than the date of any particular printing.

Periodicals (Rule 16)

L. Roy Patterson, Legal Ethics and the Lawyer’s Duty of Loyalty, 29 Emory L.J. 909, 915 (1980).

Tara Burns Koch, Comment, Betting on Brownfields–Does Florida’s Brownfield’s Redevelopment Act Transform Liability into Opportunity?, 28 Stetson L. Rev. 171, 175 (1998).

Robert L. Samuelson, A Slow Fix for the Banks, Newsweek, Feb. 18, 1991, at 55, 56.

1. Give the author’s full name as printed; if a student, the designation of the piece as a comment or note should appear before the title.

2. Include any subtitle.

3. Italicize or underline the title and subtitle; capitalize in accordance with Rule 8.

4. Provide the volume number of the periodical; if there is no volume number, provide the year of publication instead (in which case, omit the year in the date component that follows).

5. Abbreviate the name of the periodical using tables T.10 and 13.

6. Include the page where the article begins, followed by jump or pinpoint cite pages.

7. If the publication is consecutively paginated, put the year of pagination in parentheses at the end of the cite.  If not consecutively paginated, provide the full date immediately after the name of the periodical.

A.L.R. Annotations (Rule 16.6.6)

Marjorie A. Caner, Annotation, Validity, Construction, and Application of Stalking Statutes, 29 A.L.R. 5th 487, 489 (1995).

1. Give author’s complete name, but do not include designations such as “J.D.”

2. Designate the piece as an “Annotation” immediately before the title.

3. Italicize or underline title; do not abbreviate; follow capitalization rules.

4. Provide volume number.

5. Use A.L.R. abbreviation followed by the series designation.

6. Provide page where the annotation begins, followed by jump or pinpoint cite pages.

7. Date is the year the A.L.R. volume was published

Legal Encyclopedias (Rule 15.8)

11 C.J.S. Bonds § 21 (1995).

22 Tex. Jur. 3d. Wetlands § 3 (1999 & Supp. 2005).

1. Get the volume number from the spine or title page; it may consist of a numeral or numeral and a letter, e.g., “2A.”

2. Abbreviate the name of the encyclopedia.

3. Italicize or underline the complete name of the topic; don’t abbreviate; don’t include subsection headings.

4. Insert the specific section numbers that contain the pertinent information.

5. Give the publication date; designate supplementary material as “Supp.” & provide its publication date too

Restatements (Rule 12.9.5)

Restatement (Second) of Torts § 78 (1965).

Restatement of Property: Mortgages § 31 cmt. b, illus. 1 (1997).

1. Italicize or underline any title.  Include and spell out any series number; place it in a parenthetical. 

2. Jump or pinpoint cites should be as specific as possible and include all applicable sections, subsections and other relevant subdivisions, such as comments and illustrations.

3. Date is the year of the volume you are citing.

Internet (Rule18.2)

David Waldman, This Week in Congress, Daily Koss (Jan, 19, 2010), http:’‘www.dailykoss.com/storyonly/2010/1/19/23214/435.

David Waldman, This Week in Congress, Daily Koss, http:’‘www.dailykoss.com/storyonly/2010/1/19/23214/435 (last updated Oct. 5, 2010).

David Waldman, This Week in Congress, Daily Koss, http:’‘www.dailykoss.com/storyonly/2010/1/19/23214/435 (last visited, Oct. 14, 2010).

1. Cite instead to a traditional printed source or a widely available commercial database if either is an option.

2.  Give full author name as it appears.

3. Italicize subtitle as it appears without abbreviations (title of sub-page).

4. Give main page title as it appears without abbreviations.  Do not italicize or underline.  

5. Internet address (URL) should point the reader directly to the source cited rather than to an intervening page or links.  However, if the address is too long and unwieldy, give the root URL followed by a parenthetical containing an explanation how to access the material.  But if that explanation would be too long, go ahead and give the specific URL to the exact page.

6.
Give date as it appears on the internet cite, after the main title, if date refers to the material cited.  If the “last updated” or “last modified”date, put it at the end in a parenthetical.  If there is no date, put the date last visited in a parenthetical at the end.

Lexis and Westlaw (Rule 18.1)

Albrecht v. Stanczek, No. 87-C9535, 1991 U.S. Dist. LEXIS 5099, at *1 (N.D. Ill. Apr. 18, 1991).

Clark v. Homrighous, No. Civ.A.90-266C, 1991 WL 47632, at *3 (D. Kan. Apr. 10, 1991).

1. Use only for unreported cases.

2. Provide case name, docket number, database case identifer (if any), service page number, court name and full date of the disposition.

Reading & analyzing statutes

I. Statutes Present Special Concerns In Relation To Analysis & Interpretation

A. Statutes are different from cases



1.
In terms of authorship




a.
 Statutes are often the product of many hands; product of consensus & compromise.  Consequently, lots of legalese.




b. Judicial opinions generally work of one individual.



2.
In terms of focus




a.
 Statutes are generally prospective— look forward; their application is in the future to some as yet unspecified and unknown event.

II.
Methodology of Statutory interpretation.


A.
Read the statute carefully.

Burglary in the Third Degree



 A person is guilty of burglary in the third degree if he (1) knowingly enters or remains unlawfully in a building, and (2) does so with the intent to commit a crime.

1.
Need to analyze the statute's component parts: 




a.
 To whom it is addressed.




b. What conduct it prohibits, requires or permits.




c. Are there any limitations or conditions?





2.
Need to look at the overall structure to see how one part relates to the rest:




a.
If some language is in the alternative— connected by “or”-- then only one of those parts needs to be satisfied.




b. If parts are connected by the conjunction “and,” then both parts 
must be satisfied.



3.
Pay attention to modifiers— words such as “knowingly’ and “unlawfully.”




a. Generally modifiers refer to the noun/verb immediately before/after which they appear.




b. But common sense sometimes dictates a different interpretation.


B.
Check if the facts of your case match up with the components and requirements of the statute.



1.
Need to consider how the statute relates to your facts.




a.
Whether the statute applies at all.




b. Whether the statute was violated by the conduct in your fact situation.



2.
Scenario:
Your client, who lives in an apartment building, was greatly disturbed by his next door neighbor’s blaring stereo.  He went over to his neighbor’s apartment and knocked on the door.  When the neighbor answered, your client asked him to please turn down the music.  The neighbor responded with a profanity and walked over to the stereo and turned the volume up even louder.  Beside himself, your client stepped into the apartment and socked his neighbor, who sustained a broken jaw.






Did your client commit a burglary?



3.
In many cases, the application of the facts to the statute is quite 
mechanical.



4.
But in some cases, whether the statute applies will be an issue in and of itself.  In essence, you will have to interpret the meaning of the statute.

III.  Why the need for statutory interpretation?


A. BC the wording is unclear.

Example:
A statute permits the execution of a will without witnesses if the will is “entirely written, dated and signed” in the handwriting of the testator.  J.B. handwrote, signed, and dated his will in that order.  Is the will valid?

B. BC of the prospective nature of statutes.

Example:


 Trail Protection Act

To prevent undue wear and tear, no motor vehicle shall be driven along any park trail.  


The term “motor vehicle” shall include an automobile, automobile truck, automobile wagon, motor cycle, or any other self-propelled vehicle designed for running on rails.


What about a hovercraft?

C. What to do if the meaning of a statute is unclear.



1.
Check court decisions interpreting provisions.



2.
Follow the guidelines of your jurisdiction, e.g., Sections 311-12 
of the TX Gov’t Code.



3.
Consider the plain meaning of ambiguous words or phrases 









a.
If the statute applies to people generally, typically the commonly understood meaning of words applies.





b. If statute dealing with a specific industry or 




technical procedure, the meaning within the industry or technical meaning might be more likely to apply.



4.
Check the statute's title or preamble.



a. May need to find text of the bill signed by the executive, bc not everything gets into the code.



5.
Check adjacent sections of the statute or related statutes.  




a. Often there will be a "Definitions" section.



6.
Research prior common law.




a. Often statutes reverse common law practices.




b. But, sometimes, statutes merely codify the common 





law.




7.
Check administrative constructions to see if the agencies applying 




the statute have defined ambiguous terms.



8.
Look at the legislative history of the statute – statements or actions occurring during the process of the statute’s enactment that illuminate what the legislative intent was.




a.
 Committee reports.




b.Transcripts of committee hearings.




c.
 Statements of the statute’s sponsors on the floor of the legislature or elsewhere.


C. Canons of Construction.



1.
Maxims or guides that suggest possible interpretations of certain word patterns in statutes.




a.
 Do not definitively explain what the legislature meant in enacting the particular statute being analyzed.




b. Instead they suggest what people intend to say when they employ common 
language patterns.



2.
Ejusdem generis (“of the same genus or class”)




a.
Whenever a statute contains specific enumeration followed by a 
general catchall phrase, the general words should be construed to mean only things of the same kind or same character as the specific 
words.




b.“No one may transport vegetables, dairy, fruit, or other products without a certificate of conveyance.”





What about a cow?




c.
“It shall be illegal to display in public obscene books, 
pamphlets, letters, writings, prints or other matter of indecent 
character.”





What about a pornographic picture on your cell phone?



3.
Expressio unius, exclusio alterius (“The expression of one thing excludes another.”)




a.
If a statute expressly mentions what is intended to be within its coverage, then the statute excludes that which is not mentioned.




b. “No one shall import any alien under contract to perform labor or service of any kind in the United States.  This provision shall not apply to aliens working as actors, artists, 
lecturers, professional musicians and domestic servants.”





What about an electrician?



4.
Statutes in pari materia (“on the same subject matter”) should be read 
together and be presumed to share common meanings.




a.
 Means that different statutes should be interpreted in a consistent manner




b.
Family Code:
“An adopted child shall be treated for all purposes as the natural child of the adopting parents.”

Probate Code:
“The property of a person who dies without a will shall be distributed one-
third to the surviving spouse and two-
thirds to the surviving children.”


Will an adopted child inherit along with children born to the parents?



5.
Policy-based maxims




a.
 A penal statute should be strictly construed.





i. If it’s not clear a criminal statute applies to the defendant’s conduct, the statute should be interpreted narrowly in favor of the defendant.  Underlying policy: that people should 
have fair warning of conduct that is punishable by criminal 


sanctions.




b. Statutes in derogation of the common law should be strictly construed.  





i. Underlying policy:  to limit the unbridled power of legislature; to exercise caution when radical changes from custom are implicated.




c.
 Remedial statutes should be liberally construed.

i. Underlying policy:  to give deserving people the benefit of the doubt.



6. Note: the canons of construction sometimes conflict, e.g., a worker’s compensation statute (in derogation of the common law) that is remedial in nature.

IV. Stare Decisis and Statutes


A. Once a court interprets a statute, the principle of stare decisis applies.  The ambiguous term will retain the meaning assigned to it by the court until the court  overrules it.


B. When new sets of facts arise in connection with the statutory language, the court reviews its decisions in prior related cases.  It must determine whether the new set of facts are sufficiently different from those in decided cases to warrant different treatment under the statute.

V. Employing statutes in legal writing.


A.
A statutory rule relating to a particular topic is always discussed first.  Common law interpreting the statute follows.


B. When you introduce a statute in the Discussion section, quote verbatim the operative language that relates to your issue; subsequent references to crucial statutory terms or phrases should appear within quotation marks when subsequently referenced in your analysis.
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Add to exam tips: 

In TX, not all high court opinions are published.  The decision whether or not to publish is made by the court itself—the judges

Ask him where to find case cite practice materials, w/ the answers

West’s Texas Cases (pg/ 216 of orange book) are the ‘advance sheets’ for cases that will be in the next volume.  Also bring the digest 

Pocket parts up-to-date. Also shows new cases under their different subject headings.   

Professor Sparling, cell: 713 805 5155

11/4

 SEQ CHAPTER \h \r 1EFFECTIVE LEGAL WRITING STYLE

1. Use straightforward English (plain English, not legalese).

2. Streamline unnecessarily wordy phrases.

3. Use active verbs– avoid the passive voice.

4. Choose your words carefully.

5. Avoid rhetorical questions.

6. Avoid sexist words or terminology.

7. Avoid conversational language.

8. Avoid attempts at humor.

9. Check spelling. 

A Little Poem Regarding Computer Spell Checkers... 






Eye halve a spelling chequer 




It came with my pea sea 




It plainly shoes four my revue 




Miss steaks eye kin knot sea.





Eye strike a key and type a word 




And weight four it two say 




Weather eye am wrong oar write 




It shows me strait a weigh.





As soon as a mist ache is maid 




It nose bee fore two long 




And eye can put the error rite 




Its rare lea ever wrong.





Eye have run this poem threw it 




I am shore your pleased two no 




Its letter perfect awl the weigh 




My chequer tolled me sew.

10. Check citations for form and placement.

11. Make the connection (because, Because, BECAUSE).
PARAGRAPHING

1. Generally, a good paragraph makes a single point or expresses a single idea.  When you find yourself shifting gears, begin a new paragraph.

2. Paragraphs should be shorter rather than longer.  Use the eyeball approach.  If your paragraph covers an entire page (and especially if it runs over to another), break it up into more manageable chunks.
3. Read your paragraph out loud.  If you can’t read a sentence in a single breath, the sentence is probably too long.  If you find that there is a place in the paragraph where it seems natural to pause while reading out loud, that is probably the place to begin a new paragraph.

4. Begin each paragraph with a topic sentence that sums up what you are saying below.  Hint: often, in a rough draft, the last sentence of a paragraph would make a great opening sentence.

5. The body of the paragraph should develop and prove the point that is asserted by the topic sentence.

6. The last sentence of the paragraph should close the premise.

7. In short, each paragraph follows a mini IRAC format.
TEN COMMANDMENTS FOR EFFECTIVE LEGAL WRITING
1. USE ACTIVE– RATHER THAN PASSIVE– VERBS WHENEVER APPROPRIATE.

Bad Example:
The recommendation is made by our firm that the computation and crediting of interest be performed by the Finance Officer at the end of each fiscal year.

Revision:

2. USE BASE VERBS– INSTEAD OF DERIVATIVE NOUNS– TO CARRY THE FORCE OF YOUR SENTENCES.

Bad Example:
Please make a statement of why you are interposing an objection to the question.

Revision:

3. REMOVE SURPLUS WORDS BY REDUCING CLAUSES TO PHRASES.

Bad Example:
The agreement with respect to partition that was reached between Smith and Jones was superseded by the decree that was entered by the court at a later time.

Revision:


4. DO NOT USE REDUNDANT LEGAL PHRASES.

Bad Example:
First and foremost, the cosigner assumes obligation and responsibility, and any act in violation of the contract renders it null and void.

Revision:

5. USE SPECIFIC AND CONCRETE WORDS WHENEVER NEEDED.

Bad Example:
One of the things we are confronting in trying to increase understanding of the laws affecting the elderly is there is a lot of misunderstanding.

Revision:

6. DO NOT USE LEGALESE.

Bad Example:
The parties agree that this stipulation shall be submitted to the court for approval and adoption as an order of the court by issuance of the tendered form of order at the foot hereof.

Revision:

7. USE SHORT SENTENCES TO AID READER COMPREHENSION.

Bad Example:
We are persuaded that the husband understandably would not know that the mere fact that the parties had cohabited before their formal marriage would later be made the basis of a theory that the parties had a common law marriage.

Revision:

8. PUT MODIFYING WORDS CLOSE TO WHAT THEY MODIFY.

Bad Example:
Following alleged coercive participation in certain sexual acts, the prison administration granted his request to be placed under protective custody.

Revision:

9. AVOID PUZZLING GRAMMATICAL CONSTRUCTIONS.

Bad example:

The Company’s ownership percentage includes 700 shares or 2.9 percent of the Bank’s outstanding common shares, which were issued as director’s qualifying shares.

Revision:

10. PUNCTUATE PROPERLY.

Bad Example:
Attorneys’ are required to take CLE courses therefore they may claim the entry fees as deductions on their income tax.

Revision:
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Professor Sparling

Fall 2010 

Final Memo Checklist

1.
Hand it in on time:  

 Memo is due by 5:30 p.m. on Monday, November 15, 2010 in the Registrar’s Office.

Be sure to deposit memo in correct box on the Registrar’s counter.  The box will be available beginning on Wednesday, November 10.

Be sure to sign hand-in sheet.
Plan on a crisis – computer crash, traffic jam, power outage, etc.

Notify me of major life crises in advance of due date.

No electronic final copies will be accepted.
2.
Follow general instructions:


Submit two copies.


Your name appears nowhere on paper.

Cover sheet with the course name and section, semester, my name, and your exam number.  [Go to Stanley for your exam number.  It is not your student i.d. number].


12 point type, double-spaced, 8 ½" by 11" paper, 1" margin on all sides. 

Numbered pages.

20 page maximum for Discussion

Firmly stapled (no sharp extending points).

Neat and clean (no food or tear stains on pages).

No dangling captions.

3.
Citation:

Proper placement – immediately after first reference to case or statute; immediately after a quote.

Proper long  form – review Bluebook citation handout and refer to Bluebook Table T.1.

Proper short form – period after id.; Sparling, 32 S.W.2d at 452.

Appropriate use of case name abbreviations (but none when case name appears in text sentence).

Citation sentence followed by period.


Jump cites.

Shepardize or Keycite cases and include subsequent history if applicable (aff’d, rev’d on other grounds, but not rehearing den’d).

4.
Editing:


No misspellings (especially parties’ names).


No run-on sentences or overlong paragraphs.

5.
Memo caption:

Do not include your name (exam number only).

6.
Issue(s):


Ask the proper base question(s).


Include determinative facts.

Non-conclusory.


Conformity of presentation of multiple issues.

7.
Brief Answer(s):

Conformity with names used in Issue(s).

Begins with prediction(s).


Summarization of rule with statutory cite if applicable.


Analysis weaving in facts from Issue(s).

8.
Fact Section:

Identification of client(s).

Cohesiveness and intelligibility of story.

Inclusion of all facts appearing in the Discussion.

Absence of opinions, conclusions, or legal points or arguments.

Absence of made-up facts.

9.
Discussion:

Begins with prediction(s).

Roadmap.

Complete and accurate explanation of black-letter law.  Quotation of key statutory provisions.

Full case briefs in rule application sections (providing holdings, facts and reasoning).

Spectrum of cases whenever possible in rule application sections.

Issue analysis drawing upon direct comparisons of the facts of the case at issue with the facts of the prior cases briefed.  Explanation why the reasoning of prior briefed cases does or does not apply to the issue at hand.

Tie up each section or subsection with the applicable prediction.

No confusion of defenses with counter-arguments. 

No mention of facts that do not appear in the Facts section.

10.
Conclusion:

Begins with prediction(s).

Summarization of black-letter law with statutory citations if applicable.

Summarization of major points of analysis in the Discussion (no reference to specific prior cases).

No introduction of any points not previously handled in the Discussion.

11.
Respectfully submitted:

Do not supply your name – exam number only.

12.
Submit a safety copy no matter how crude:

May be submitted electronically to tsparling@stcl.edu no later than midnight of Sunday, November 14, 2010.  Submissions should be identified as “Safety Copy”

Paper safety copies may be placed in the box in the Registrar’s Office up until the due date and time.  Paper submissions should have “Safety Copy” plainly written on the cover sheet.

Note:
Any safety copy that has to be read for a grade will automatically receive a two-grade increment deduction.

---
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Constitutions:

* Preeminent.

* Allocate powers of branches of government.

* Generally broad and aspirational, but Texas’ is very specific.

Legislature:
* Rulemaking authority that supercedes common law.

* Federal legislature is identified numerically by Congresses (2 year period); each Congress is broken down into two one-year sessions.

*  Texas legislature meets every other year unless a special session is called; meetings designated numerically as session or special sessions.

* Proposed legislation can be introduced only by a member of the legislature.

* Each piece of proposed legislation is called a bill and is assigned a bill number.

* Generally, equivalent bills are introduced in each house.

* Bills must survive committee process before being reported to the floor for a vote.

* When corresponding bills are passed by each house, a committee drawn from both houses drafts the final bill that is submitted to each house for a final vote.  The final bill may encompass many different subjects.

* Bills may be of general or special application (i.e., applying only to a single particular person or entity).

* When bills are signed by the president, they are given a public law number.

Judiciary:
* May declare statutes unconstitutional.

* At federal level, appointed by president with consent of senate for life terms.

* May be appointed or elected on the state level.

* In Texas, judges are elected (unless appointed to fill out a remaining term).

* Intermediate appellate courts generally sit in panels of three judges; loser can apply for an en banc hearing by all the judges assigned to the court; en banc appeal is rarely granted except in  cases of great importance.

* See judicial hierarchy chart

Sources of Law
Constitutions:
* Typically printed with statutory material in codes.

Statutes:
* Slip law - paper copy of the single bill as signed by the chief executive

* Session laws - collections of slip laws arranged chronologically by congress or session and then by bill number.  Include full text of bill.  Prints the exact text of the statute.  

* U.S. - Statutes at Large; 

* Texas - General & Special Laws of the State of Texas.

* Codes - a topical arrangement of the law.  U.S. Code (official code) is arranged in fifty subject areas called “Titles;” reprinted every six years with annual supplements.  A public law with multiple subjects will be broken up, with each part put in the appropriate title of the code.  Often prefatory material from the public law is dropped.   Special laws are genuinely not included in the codes.

* Annotated codes – generally prepared by commercial publishers rather than the government itself and are thus deemed “unofficial.”  Replicate the official codes in coverage and format.   No formalized publication schedule; are updated with pocket parts or paper supplements.   Examples – United States Code Annotated; United States Code Service; Texas Revised Civil Statutes (gradually being superceded), Texas Code Annotated.  Include additional features helpful to legal researchers.  See sample.

Cases:

* Opinions written by the judges (preliminarily written by clerks).

* Court may designate as “published” or “unpublished;” check court rules to see if unpublished opinions may be cited as precedential authority in legal proceedings.

* Slip opinion - opinion printed in a pamphlet as a single document; generally being discontinued.

* Advance sheets – paper supplements to case reporters issued before the hard volume reporters are published.  Have the same volumes and page numbers that will eventually appear in the hard volumes.

* Reporters - cases arranged in chronological order by date of decision; no subject access.

* Official reporters – printed by the government itself; contents “bare bones” – the opinion with   minimal guides for the researcher.  Example: United States Reports.

* West reporter system – a comprehensive and unified reporter system covering federal and state jurisdictions.



Federal – (all unofficial)

Supreme Court Reporter 




Federal Reporter (Circuit courts)




Federal Supplement (District courts)



State – (all unofficial)




Regional reporters:

Sevens regions, each with its own reporter – Atlantic, North Eastern, South Eastern, Southern, South Western, North Western, Pacific.


Each regional reporter includes cases from different levels of courts from multiple states.  South Western Reporter includes cases from Texas, Arkansas, Kentucky, Missouri, and Tennessee.  It includes opinions from the 14 Texas appellate courts, the Texas Supreme Court, and the Texas Court of Criminal Appeals.

Cases in regional reporters are in strict chronological order by date of decision (cases from different states and courts are all mixed together).




Offprint reporters:

Break out and print all the opinions from a single state printed in the regional reporter in a reporter devoted to that state alone.   Example: South West Reporter - Texas Cases.  Maintains same volume numeration and pagination as the underlying regional reporter.

             
Common features of West reporters:  see example.

Finding the Law 
Cases:
* By subject:

Digests – A compendium of the headnotes from West reporters arranged by subject in topic and key number order.  Topics and key numbers remain the same in all jurisdictions, making it easy to find similar cases in other jurisdictions. Headnotes ordered according to the judicial hierarchy and then by date of decision.  Find relevant topic and key numbers by doing a descriptive word search in the Descriptive Word Indexes appended to every digest.  Supplemented by pocket parts and additional supplements printed in the advance sheets to the applicable reporter.

* By related statute:

Annotated codes – look up the statute and refer to the case annotations referenced to it.

* By name:

Table of cases volumes to the West digests; arranged alphabetically by names of both plaintiffs and defendants.

* By popular name:

Shepard’s Acts and Cases By Popular Name; consult the cases section arranged alphabetically by popular name.

* By related cases:

Note cases cited in cases already found; follow up topics and key numbers used in cases already found; shepardize or key cite cases to find later cases citing your case.

Statutes:
* By subject:

Use the General Index to your code, arranged by subject.

* By popular name:

Use the popular names table located at the end of the last volume of your code’s general index.  Or consult Shepards Acts & Cases By Popular Name.

* By related statutes:

Look to see if the editorial materials to a related statute in the annotated code refer you to another statute.

* For a complete rendition of the bill encompassing the statute:

Consult the session laws – the annotated code should give you the reference.

Secondary Sources:

* Persuasive; should not generally be cited in legal writing as the only authority for your position or point.

* Useful when you know very little about a topic to get up to speed and to get a sense of relevant key words.   Also a great source for cites to primary authority.

* Remember that you must always verify the accuracy of any information you find.

* Periodicals:

Law reviews are scholarly and very cutting edge.  Bar publications are practice- oriented and less scholarly.



Finding tools–

Index to Legal Periodicals – goes back to the early twentieth century; includes author and subject indexes.

Current Law Index – goes back to 1980; author and subject indexes.

Legal Trac – electronic version of Current Law Index; can do author, subject and descriptive word searches.


* Encyclopedias:

Generally best for common law research.  Not very cutting-edge. Supplemented by pocket parts.  Use the paper index volumes at the end for a descriptive word search to find the appropriate topic and section.

National encyclopedias –

Corpus Juris Secundem - detailed lists of relevant cases from all jurisdictions.

American Jurisprudence – more general discussions with fewer cases.

State encyclopedias –




Texas Jurisprudence; many other large states also have them.

* American Law Reports (ALRs):

Discussions of very specific legal topics, both federal and state.  Descriptive, not scholarly, but may address cutting-edge or unusual topics.  Cites to known cases in all jurisdictions.  To locate, do a descriptive word search in the comprehensive ALR index.  Check pocket parts for updates; also check the disposition tables arranged by ALR citation to ascertain if the annotation has been subsequently replaced.

*Restatements:

Scholarly statements of common law principles by the American Law Institute.  Relate to a limited number of topics.  Not primary authority, but often cited to and adopted by courts (which essentially make them primary authority in those jurisdictions).  Lousy indexing; consult individual indexes to each restatement set.  Don’t forget appendix volumes which provide an index of cases that have cited the restatements, arranged by restatement number.

* Treatises:

Find by doing a key-word search in the library’s on-line catalogue.  Remember that books on a particular topic will all be shelved together in the library, so browse once you have a call number.  Do descriptive word searches in the books’ indexes to quickly find relevant information.  Check publication date and look for supplements.

Citing the Law
* The Bluebook is not the only citation manual.  Individual jurisdictions and courts may have their own citation rules.

* The Bluebook is developed primarily for use by law reviews.  Practitioners need to adapt the rules in terms of capitalization, etc.

* Important Bluebooking points to remember:

Case names are italicized or underlined; the remainder of the citation is not.

Case citations require a parenthetical indicating the court and the year of decision, unless the reporter itself indicates the court or, in a cite to subsequent history, the year is the same as the year as in the prior decision in the string.

Case names do not include multiple corporate designations.



Case names do not include parties’ first names unless the parties are corporate entities.

Case names incorporate only the first named party on either side.

Statutes include the date of publication of the code in which they appear, not the date of adoption.

Table T1 is your ultimate guide for the specific reporters cited in reference to particular courts in particular jurisdictions and also provides the appropriate form for those jurisdictions’ statutory citations

* When practicing in Texas state courts, follow the Bluebook unless the Greenbook directs you to do otherwise.

Texas Cases
Writ and petition history

* Know the current petition notations and their significance.


* Be aware that the meaning of writ refused has changed over time.


* Know the difference between no pet. and no pet. h..

 Published versus unpublished cases

* All Supreme Court cases are published.


* Texas Court of Criminal Appeals cases may be published or unpublished.

*
Unpublished opinions have no precedential value and cannot be cited as authority in a court.

* Texas Courts of Appeals cases are more complicated.
Civil Cases: 

* 
After January 1, 2003, every case will be designated as either an “Opinion” or “Memorandum Opinion.”

*
From that date, all civil cases will be deemed published, and may be cited for their precedential value, even though West has chosen not to actually publish them in the South Western Reporter.  

*
Cases previously designated as “Unpublished” may also be cited but have no precedential value.  When such cases are cited, the citation must indicate their unpublished status:

Criminal Cases:

*
After January 1, 2003, every criminal case is designated as either an “Opinion” or “Memorandum Opinion.”

*
Every case will also continue to be designated as “published” or “not published.”

*
All criminal cases designated as “not published” – whatever the date of decision – may be cited but they have no precedential value.

Updating the Law
* Shepards’ and Keycite are roughly equivalent services but may provide different editorial treatment of case history.

* Shepards’ provides parallel citations, prior and subsequent case history, references and treatment in other cases (with headnote designation), and references in select law reviews and in ALRs.

* Shepards’ and Keycite is as much a case-finding tool as an updating resource.

* You can also shepardize or keycite statutes.

* Negative treatment is not necessarily fatal to your case; the treatment may have occurred in a different jurisdiction or relate to another portion of the case.


* Good attorneys never entirely rely on the editorial treatment in these sources; at some point you have to read important cases and decide for your

Notes

· When one receives the death penalty( automatic right to appeal

· Every decision of the TX civil decision of the TX Cts of appeals are considered published (as memo, or full opinion)

· However, Criminal opinions can still be dedicated as not-to-be-published/unpublished

· Know what the current petition notations are (petition ref’d decision is as good as a decision of the TX Sup. Ct.)

· Pet. Denied is like a cert. denied w/ the TX Sup. Ct.

· Pet. w/out jurisdiction: The Ct. doesn’t have jurisdiction to hear the appeal

· Writ denied meant different things at diff. times. 

· Know the diff. between no pet & no pet h

· No pet h is only used in limited circumstances, where you have a recent case w/in 60 days.  It means you don’t know if a petition has been filed or not

