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INTRODUCTION
Federal Rules of Evidence

- Govern the admissibility of evidence in Ct. 


- Evidence consists of: witness testimony, physical evidence


- Purpose: Reliable evidence, no misuse
Types of Evidence


Direct Evidence: Confession, video


Circumstantial Evidence: Infer circumstances (EX: ∆ has murder weapon)

Sculpatory Evidence: Evidence favorable to ∆
Criminal Justice System (State v. ∆)


Burden of Proof: Beyond a Reasonable Doubt. Prosecution must prove every element

Appeal: Only ∆ can appeal


Evidence: Parties may offer direct or circumstantial evidence

Right to Trial by Jury: Right to jury trial in most cases, not all

Objections: TrCt rules. Failure to object waives objection on appeal

Jury Verdict



Acquittal: No appeal. Double-jeopardy provision in Constitution



Conviction: ∆ can appeal



Harmless Error Doctrine: Ct may uphold case ruling if error has no influence on outcome
Civil Justice System (π v ∆)


Burden of Proof: Preponderance of the Evidence


Appeal: Both parties can appeal


Evidence: Parties may offer direct or circumstantial evidence

Discovery: Parties share info

Harmless Error Doctrine: Admissible
General

- Can’t present evidence you know is false

Direct Examination: Questioning by lawyer who calls witness to testify


Cross-Examination: Other side asks questions of witness


Woodshedding: Preparing a W to testify


Jury: decides weight of evidence (broad discretion)

Judge: Decides admissibility, instruct jury on rules to apply, Fairness for both parties

Motion in Limine: Pre-trial motion for ruling on evidence. Aids trial strategy 

Limiting Instructions: Oral or written statements from Judge that order jury to consider certain evidence for a particular purpose


Where State Law Applies: Alludes to Dead Man’s Statutes

- Limits survivor testimony against a deceased, where the deceased is a party

- Use where applicable
RELEVANCE 
401
DEFINITION OF RELEVANT EVIDENCE 
Evidence w/ any tendency to make existence of any fact of consequence to the action more or less probable than w/out it

Requirements



1) Bear upon fact of consequence to the action (turns upon substantive law)



2) Must be probative (makes existence of a fact more/less likely


General 


- Evidence presumed admissible


- Low standard


- Clarifies circumstances ( Admissible


Probative Value



- Any increase or decrease in the probability of a fact will suffice, no matter how small



- AKA logical relevance



- Not an inherent characteristic of any evidence




- Doesn’t need to prove fact at issue (combine w/ other evidence)
Criminal: Casey Anthony


- Searching web for chloroform ( Relevant. May show premeditation


- Lying for 31 days about child's whereabouts ( Relevant. Infers responsibility for death


- Dancing 1 day after daughter missing ( Relevant. Shows no concern & knowledge of child’s death


- Casey molested by father ( Relevant. Shows history of covering up family secrets

Criminal: Man murders wife who had life insurance policy ( Relevant. Shows motive

Criminal: Drunk Driving Accident

- Open liquor bottles ( Relevant. Shows possible drinking


- Closed liquor bottles ( Relevant. Shows propensity to drink
Criminal: Stockings missing from homicide, ∆ owns, claims he wears them ( Relevant. Doesn't negate possession
Civil:  Intoxicated operator killed using machine


- Machine Malfunction Claim: Intoxication irrelevant to machine function


- Negligence Claim: Intoxication relevant
402
RELEVANT EVIDENCE GENERALLY ADMISSIBLE; IRRELEVANT EVIDENCE INADMISSIBLE  
Relevant evidence is admissible (except as provided by: Constitution, Congress, FRE, SupCt)
Irrelevant evidence is inadmissible

General



- Relevant evidence must help to prove or disprove an issue in the case !!!


- Relevant if jury can draw a reasonable inference to prove or disapprove an element (low standard)


- May be relevant but inadmissible


- Fingerprints ( Always relevant



- Flight Evidence (Always relevant. Infers that only guilty flee (EX: OJ Simpson)
403
EXCLUSION OF RELEVANT EVIDENCE
May exclude if probative value is substantially outweighed by danger of

- Unfair prejudice


- Confusion of the issues

- Misleading the jury

- Undue delay


- Waste of time


- Needless presentation of cumulative evidence (proving same point)

Key Question: Will the evidence be too powerful in swaying the jury?
Probative Value: Make fact more or less probable
Policy: Streamline trial

General


- Decisions to exclude are seldom reversed


- Ct can cut off non-contested evidence to not waste time (cumulative evidence)



- Most common rule to use to disqualify eyewitness testimony



- Admissibility based on rule seldom overturned




- Trial judge in unique position to assess jury’s need for evidence

Unfair Prejudice



- Most common argument 



- Must be unfair (distort fact-finding bc allows jury to draw improper inference)



- Judge will estimate likelihood jury will make improper inferences (not necessarily emotional)



- Probative value must substantially outweigh prejudicial effect




- If weight is close ( Admissible 


Types of Prejudicial Evidence 



- Photographs (May exclude if gruesome, fear it will anger jury




- Prior Convictions ( Generally exclude bc fear jury will conclude prior conviction = present guilt


Confusing or misleading the jury: Distracts jury from deciding the case on a proper basis

Rule 403 Balancing Test



1) Does the evidence have probative value as relevance? (Rule 401)


2) Strength of probative value



3) Is the probative value substantially outweighed to exclude it? (Rule 403)
Criminal: Muslim terrorist on trial w/ Bin Laden on wall


1) Relevant? ( Yes. Shows motivation for blowing up building


2) Excluded by other rules? ( No

3) Unfairly prejudicial? ( No. Shows motive
Civil: π lost legs in auto accident


- π offers video of π playing basketball before accident (Relevant. DAS if wanted to play pro


- π offers video of ∆ dancing at a disco day after accident( Irrelevant

- ∆ offers evidence π was unemployed at time of accident (Relevant. Shows DAS
WITNESSES
601 GENERAL RULE OF COMPETENCY
Every W competent unless otherwise provided. In civil actions where St law supplies rule of decision, St law presides
Professor: Every witness presumed competent !!!
Policy: Allow most people to testify & jury can consider their limitations

Excluded from Testifying
Judge Presiding judge can’t testify as a W Rule 605

- Testimony would carry too much weight, opposing counsel reluctant to cross-ex


- May call in later proceedings that challenge verdict re:



- Extraneous prejudicial info



- Improper influence



- Can’t call: Internal influences (EX: Juror on drugs)


Policy: Verdict stability & prevent juror harassment
Jury Member of jury can’t testify as a W before that jury in a trial Rule 606

May testify if



1) Extraneous prejudicial info brought to jury



2) Outside influences on juror



3) Mistake in delivering verdict


Policy: Verdict stability & prevent juror harassment
Other Types of Witnesses
Lawyers


- Not req’d to refrain from testifying, but professional conduct should exclude

- Generally known before trial

Insanity: May testify if they can generally remember events, even if they can’t tell right from wrong
Mental Incompetency: Shouldn’t testify if incapacitated, delirious, or unable to articulate themselves

Drug Problems


- Direct-ex: May bring up drug problem


- Cross-ex: May ask W about drug problem to challenge credibility

Child Witness

- No precise age determines competence


- May have difficulty distinguishing reality from fantasy, adult influence


- -3 years ( Difficult to prove competence


- May exclude for compelling reason (ex: child rape)


Requirements



1) Know difference between truth & a lie



2) Remember & coherently narrate events
602 PERSONAL KNOWLEDGE
W can’t testify unless evidence supports W has PK (testimony can prove). Subject to 703. 

Professor - W must have personal knowledge of the matter they are testifying about !!!

- Must have heard, seen, or otherwise perceived


- Perfect recollection not req’d

- Can be from any of the 5 senses


- Can’t be 2nd hand

General


- Excludes testimony concerning a matter that W didn’t perceive or have opportunity to observe (low threshold)

- Other W’s may testify to their presence


- Subject to Rule 703 ( Expert W doesn’t need personal knowledge
EX: W didn’t observe the fifth ( Not admissible. W lacks personal knowledge

EX: W intoxicated when he saw the fight ( Admissible. W has personal knowledge bc perceieved

EX: ∆ claims he was in Chicago at Grandma’s when arson occurred in Houston & wants W to testify. 

- W called Grandma & she said ∆ was in the shower. ( May testify bc personal knowledge of the phone call.
603 OATH OR AFFIRMATION
Before testifying every W must oath or affirm they’ll testify truthfully
Oath: Swear to a higher being

Affirmation: People don’t believe in higher beings must affirm they understand their duty to tell the truth

General: May exclude W’s who refuse to give an oath or affirmation 

Policy: Impress upon the mind a duty to speak the truth
610 RELIGIOUS BELIEFS
W’s religious belief can’t be used to attack or bolster their credibility. May use to expose bias. !!!

Professor - May ask if relevant to case !!!
Policy: Church-goers lie, Non-believers tell truth

Commonality of Religion

- Small, unconventional religious groups may present credibility issues

- May examine religious tenant that may affect credibility (EX: tenant of religion is lying)
- “You go to church every Sunday, correct?” ( Inadmissible. Can’t bolster credibility bc creates jury bias
- “Isn’t it a fact you attend church X with π” (Admissible. Shows bias
- ∆ testifies he was at church. On cross-ex “Isn’t it true you’re an atheist” (Admissible. Undermines alibi
- W & π are both Catholic ( Inadmissible. Catholicism is common
- W & π both members of a 10-person private Zion church ( Admissible. Closely connected = relevant
2 TYPES OF WITNESSES

701 OPINION TESTIMONY BY LAY WITNESSES
May only testify to opinions or inferences:


a) Based on rational perception


b) Helps understand W’s testimony or determination of fact in an issue &


c) Not based on specialized knowledge

- May only testify things to which they have personal knowledge !!!

- Can give an opinion on something they perceived that doesn’t require specialized knowledge

- “In my opinion, ∆ was speeding” ( OK
- “In my opinion, ∆ was angry” ( OK
- “I saw him at the crime & he couldn’t tell right from wrong” ( NOT OK. Requires specialized knowledge

702 & 703 TESTIMONY BY EXPERTS
Is the expert’s opinion is relevant (or assist?) to the trier of fact? !!!
Rule 702 - Testimony by Experts


1) If specialized knowledge will assist the trier of fact to understand or determine a fact in an issue


2) Expert W may testify an opinion or otherwise if:



a) Based on sufficient facts or data



b) Reliable principles & methods



c) W applies principles & methods reliable to the case facts
Rule 703 - Opinion Testimony by Experts

1) Facts which an expert bases on an opinion or inference may be known by EW at or before hearing


2) If  reasonably relied on by experts in the field, doesn’t need to be admissible in evidence to state opinion


3) Data otherwise inadmissible can’t be disclosed by EW unless probative value substantially outweighs prejudicial effect

Expert: Someone with specialized knowledge, training, or skills. 
Applies: May testify if their specialized knowledge is helpful to the trier of fact !!!
Doesn’t Apply

- If jury doesn’t need specialized knowledge or help to understand issue

- Can’t testify which W’s are credible. Up to jury, not helpful to trier of fact

- Can’t give an opinion on the ultimate issue of the case when ∆’s state of mind is the ultimate issue
- “In your opinion, could ∆ tell right from wrong?” Can’t ask, but EW an give opinion (704b)
DIRECT & CROSS EXAMINATION

DIRECT EXAMINATION
Person who calls W

Leading Questions - Questions that suggest an answer

- Direct-ex of W ( Can’t ask leading questions (Restriction) !!!

- Hostile Witness ( Leading questions allowed


- π calls ∆ to the stand ( Leading questions allowed

“Were you standing on Main & 5th?” ( Leading question

“Do you work at 1st National Bank?” ( Leading question
“Where do you work?” ( Not a leading question

“Where were you standing?” ( Not a leading question
CROSS EXAMINATION
Other side questions W


- Cross-ex of W: Leading questions allowed & recommended !!!

- Restriction: Limited to subject matter covered on direct-ex or credibility !!!

- Never ask w/out knowing answer

Criminal: State v. ∆ for assault/beating. Direct-ex, W: “On Aug. 1 I saw ∆ hit wife”. Cross-ex:

- “Didn’t ∆ buy wife a new car on Aug 1” ( Not allowed

- “Isn’t it true you’re romantically involved w/ ∆’s wife?” ( Admissible. W has interest in conviction (cred)
612 WRITING USED TO REFRESH MEMORY
If W uses a writing to refresh memory while or before testifying 

- Ct determines it’s necessary in the interest of justice, adverse party can:



- Produce writing at hearing



- Inspect it



- Cross-ex W !!!


- Introduce portions relating to W’s testimony


- Writing claimed to contain matter unrelated to subject of testimony, Ct shall:


- Examine writing



- Excise unrelated portions



- Deliver the remainder to entitled party



- Withheld portions available to AppCt

If not followed, Ct will:

- Make any order 


- Criminal case where prosecution doesn’t comply w/ the rule ( Strike testimony or declare mistrial
General


- Doesn’t have to be written by W

- Doesn’t have to be admissible as evidence


- W reads silently to self (# of times is judges discretion)

- Refreshes W’s memory ( Continue to testify


- Doesn’t refresh W’s memory ( Attempt to admit. Past Recollection Recorded (803(5) Hearsay Exception)


- Considerations: High # of details, Time passed, Age & Memory capacity

- Must be face down/inaccessible while testifying (Purpose: Secure W’s credibility) 

- Can’t coach W what to say
Disclosure to Opponent


- Before trial ( Opponent has absolute right to a copy


- At trial ( Disclosure judges discretion, but generally opponent allowed to cross-ex
Allowed

- Any document to refresh W’s memory


- Statements W previously made


- Show W document before trial
PRIVILEGES 
I. ATTORNEY-CLIENT PRIVILEGE
W’s not req’d to disclose confidential communications between client & attorney made during legal advice & services !!!
General


- May object to questions that reveal privileged communications


- Client is privilege-holder !!!
Requirements

1) Professional legal service


2) Made in confidence/intend to be confidential !!! 
No duty to request privilege


- Assert privilege even if client hasn’t explicitly requested to refuse answer (presume best protection of client)


- Even if divulged, it can’t be admitted. Privilege-holder still has protected
Applies: Client, attorney, secretary, legal service employee, letters, phone calls, 3rd parties in confidence, former crime

Doesn’t Apply: Waiver, Future crime, Litigation b/w attorney-client, Divulged to 3rd party (EX: CC’s email to non-legal party)
- Recording device on during private conversation w/out knowledge ( Protected
- Client sues attorney for malpractice ( Not protected
- Client claims attorney ineffective ( Not protected
- Client plans homicide & requests help finding a country w/ no extradition treaty ( Not protected 

- Client kidnaps woman & admits location ( Protected. Already occurred (divulge = malpractice)
II. MARITAL PRIVILEGES 
1. Adverse Testimony Privilege

Requirements


1) Criminal Case Only !!! 


2) Must be married at time trial !!!

3) Only testifying spouse may assert 
Applies: All testimony against a spouse on any subject, including marital communications !!!

General


- W can refuse to testify against their spouse. W is privilege-holder


- Prosecutor wants W to testify against spouse ( Offer W a deal


- Can testify to facts during crime but spouse can object to other private marital communications 
2. Marital Communications Privilege !!!
Requirements

1) Civil or Criminal Case !!!

2) Must have been made in confidence !!!

2) While married (don’t need to be married at time of trial—Infinite privilege) !!!

4) Either spouse can assert !!!
General: Only can’t testify about what they talked about, but may still testify !!!
Privilege-holder: Communicator, not communicatee
Doesn’t Apply

- Domestic Violence 

- Children present, unless young enough not to understand 

- Same-sex marriage in Fed or StateCt, unless state recognizes (Legally married in NY, can’t assert in TX or NYFedCt 

- Proceedings b/w couple (EX: Divorce, Child custody)


- Communication to further crime or fraud
- A v. B.  C (married to A) asked by B’s attorney 

“What did A tell you about the accident?” ( A can object if married at communication
- A v. B. C (married to D) asked at trial: “What did D tell you?” ( Protected. Married but may challenge validity

- After crime A marries B to prevent B from testifying ( Admissible
- 911 domestic dispute, withdraws charge but state calls her as W ( Admissible
III. PSYCHOTHERAPIST-PATIENT PRIVILEGE
Protects confidential communications between therapist & patient !!!

Policy: Protect patient from embarrassment & promote frank discussions


Exceptions: Patient dangerous to others or Child abuse (patient abusing or was abused)

Vs Doctor-patient privilege: Confidential unless req’d by law. (vs. privilege never req’d). Incentive to heal promotes honesty
IMPEACHMENT OF WITNESSES
607 WHO MAY IMPEACH

Either party can attack credibility of W (includes party calling W)
Impeaching a W – Process by which you discredit a W for being untruthful

- Any W can be impeached !!!

- May show character for untruthfulness, prior convictions, prior inconsistent statements, bias

- Impeaching your own W ( Counts as cross-ex


- Reasons to Impeach: Tampered w/, Incalcitrant W’s



- Rehabilitating the W: Supporting their character after impeachment
Bolstering a W - Evidence solely for the purpose of enhancing the W’s credibility

General



- Can’t make personal assurances


- Can’t indicate a fact not before the jury that supports W’s testimony

Can’t bolster until W credibility attacked (Often during cross-ex) !!!



- May ask about any instances of conduct that imply W lied (must have a basis)




- Doesn’t have to be from a prior conviction



- Once credibility attacked, may call a 2nd W to bolster or impeach 1st W 




- Figure out the character trait of attacked W



- W2 may give reputation or opinion testimony about W



 Direct Examination of W2: Can’t ask about specific instances of conduct related to their character for truthfulness 









Opinion or reputation only !!!


 Cross-Examination of W2: Can ask about specific instances of conduct related to their character for truthfulness









Specific instances of conduct only !!!

May bring in character W on cross-ex to:



- Attack W’s pension for truthfulness


- Give reputation or opinion testimony
608 CHARACTER & CONDUCT OF WITNESS
A) Evidence may be attacked or supported in the form of opinion or reputation. 2 limitations:

1) May refer only to character for truthfulness or untruthfulness !!!
2) Evidence of truthful character admissible only after W’s character for truthfulness attacked by opinion, reputation, etc
B) Specific Instances of Conduct for purposes to attack or support W’s character for truthfulness, other than for conviction (609)  

     may not be proved by extrinsic evidence
- If probative of truthfulness or untruthfulness, May be inquired into cross-ex for W (Ct’s discretion)
                1) Concerning W’s character for truthfulness or untruthfulness, or
                2) Concerning character for truthfulness or untruthfulness of another W as to character W being cross-ex’d testified

- Testimony doesn’t waive ∆’s or W’s privilege against self-incrimination when examined relating to truthful character
General

- Allow parties to present a character W to bolster or impeach a testifying W

- Historical – Vouched for your own W

- 608 ( Prior bad acts w/out conviction (vs. 609 ( conviction)

- Evidence of bias doesn’t fall under opinion or reputation that a W is truthful


- If they deny or are not aware of it, can’t question them more !!!
Character Evidence: Reputation, opinion, or specific act testimony depends on purpose
- Murder ∆ ( Offer to show peacefulness
- Embezzlement ∆ ( Offer to show honesty
608(a) Foundation for Reputation & Opinion Testimony


Requirements



- Reputation W must be acquainted w/ testifying W’s reputation for honesty in community where testifying W lives



- Opinion W must know testifying W’s character for honesty


General: May offer after their character for honesty has 1st been attacked (TrCt determines)
608(b) Specific Acts of Dishonesty

- Cross-ex may question W directly about their specific acts of dishonesty 


- Doesn’t need to be a conviction


- W denies ( Can’t rebut or use extrinsic evidence to refute denial (May ask but can’t prove)
Figure out the character trait of the W that’s been attacked


- W eyesight attacked ( Bolster they could see (don’t focus on honesty). Specific instances of conduct
Civil Auto Accident. Π’s W testifies on direct-ex “∆ ran the red light”


- Cross-ex: “Isn’t it true you lied on your visa app?” ( Admissible. May ask about specific acts of conduct
Then, ∆ calls W2 to give reputation or opinion testimony about W 

- Direct-ex: “Are you aware the employees trust W w/ $?” ( Not Admissible. Can’t ask about specific instances of conduct 
Then, ∆ calls W3 char. W to attack W to give opinion or reputation testimony


- Cross-ex: Π to W2 “Are you aware the employees trust W w/ $?” ( Allowed. Can ask about specific instances of conduct 
609 IMPEACHMENT BY CONVICTION OF A CRIME
Attacking the character of W’s truthfulness 
a) Evidence that W (other than accused) was convicted of a crime is admissible (subject to reverse 403)
                1) Crime punishable by death or imprisonment <1 year &







 NON ACCUSED – non-crimen falsi
                2) Probative value outweighs prejudicial effect (assumed prejudicial effect)
b) Evidence that any W 















 ACCUSED – crimin falsi
                1) Has been convicted is admissible, regardless of punishment if
 

2) Crime involved an act of dishonest or false statement
c) Inadmissible if <10 years since conviction or release, unless

                1) Probative value outweighs prejudicial effect &
                2) Advance written notice of intent to use evidence to other party

d) Evidence of conviction inadmissible if

                1) Conviction pardon, annulment, certificate of rehabilitation, other 
                2) W/ No subsequent crime punishable by death or <1 year imprisonment or
 

3) Pardon, etc based on innocence

e) Juvenile adjucations inadmissible

             In criminal case, may show in W (not accused) if

                 1) Attacks credibility of an adult or

                 2) Fair determination of the issue

f) Pending appeal doesn’t make evidence of a conviction inadmissible
609 a(2) Crimes involving dishonesty or false statement (crimen falsi)

General


- Automatically admissible !!!


- More difficult to impeach criminal ∆ w/ prior conviction  !!!


- Date of release or date of conviction, whichever is later !!!


- Must be in indictment (evident from the charge/jury instructions, what they convicted for)


- Doesn’t have to be the actual charge 



- No balancing test



- May impeach W if case on appeal


Juvenile Conviction:  Conviction admissible had they been an adult ( Admissible


Doesn’t Apply (non-crimen falsi): Larceny (Carrying away another’s personal property isn’t inherently dishonest) !!!

Applies (Crimen falsi)


- Perjury



- Fraud



- Embezzlement



- Theft by False Pretenses !!!
UNDERSTAND DIFF b/t 2 BALANCING TESTS Breakdown a1, a2 into flashcards so you can go right down the analysis

Test: Rule 609 General 
1) Purpose the evidence offered?

2) Relevant rule?
3) Nature of the crime dishonest? ( Automatically admissible

4) Time frame?
5) Which Balancing Test?

6) Admissible?

W not Criminal ∆ - Convictions probative value must not be substantially outweighed by unfair prejudice Favor Admissibility
W is criminal ∆ - Convictions probative value for showing dishonesty must outweigh unfair prejudice Against Admissibility
Test: Rule 609(a)(1) Balancing Test : Impeachment by Prior Conviction
1) Impeachment value of prior crime


Violent Crimes




- Low probative value for showing dishonesty




- Ct has discretion to admit




- Robbery, kidnapping, burglary 



Dishonest Crimes




- High Probative value for showing dishonesty




- Automatically admissible under 609(a)(2)




- Perjury, fraud, embezzlement, theft by false pretenses



Other crimes: Non-violent, Non-dishonest




- Probative value for impeachment based on felony status




- Felony drug possession, felony DUI




- Demonstrate that W is willing to violate the law




- Suggests W would violate it again by not telling the truth at trial

2) Remoteness of crime (403 Balancing test)


- Older crime = less probative value 


- Convictions <10 years ago ( Presumptively inadmissible under 609(b) where “reverse” balancing test is used 
3) Degree W’s credibility is an issue 
4) Importance of criminal ∆’s testimony


- Should criminal ∆ testify in own case? Depends whether prosecution can impeach him w/ a prior conviction


- Degree to which important to defense = Degree to which the prior conviction will be excluded
5) Similarity between crime ∆ convicted & crime charged (<Similarity = < Unfair Prejudice)
Professor : 2 main categories

1) Dishonest crime (Did it occur w/in 10 years of W testifying?



- 10 years or more ( Presumptively inadmissible 




- Probative value substantially outweighs unfair prejudice ( Admissible




- Went to jail ( Release date




- Didn’t go to jail ( Testimony date



- 10 years or less ( Automatically admissible





- Highly probative of W’s credibility


2) Other Conviction w/in 10 years ( Weigh probative value vs. unfair prejudice


- W is ∆ ( Less likely to admit (probative value < unfair prejudice)



- W isn’t ∆ ( More likely to admit (probative value > unfair prejudice)
- W convicted in 2000, testified exactly 10 years ago ( Presumptively inadmissible

- W convicted in 2000, released 8 years prior ( Admissible
- W convicted in 1975, released 8 years prior (Admissible. Base on release date
- ∆ has prior robbery conviction & on trial for robbery ( Not admissible. Unfair prejudice likely. 

- ∆ has prior forgery conviction w/in 10 years. On trial for forgery ( Admissible. Probative of truthfulness 

- More than 10 years( Automatically admissible. Defense shouldn’t let ∆ testify bc jury would learn about PC 

- Less than 10 years ( Presumptively inadmissible

- ∆ mislead rape victim to come into his house. Rape conviction ( Not admissible unless in indictment.
613 PRIOR STATEMENT OF WITNESS
a) W’s prior statement doesn’t need to be disclosed to W. Must show to opposing counsel upon request. May be written or oral.
b) Extrinsic evidence of a prior inconsistent statement inadmissible unless


- W given opportunity to explain/deny &

- Opposing party has opportunity to interrogate W or the interests of justice require


- Doesn’t apply to admissions of a party opponent 801(d)(2)

General



- Common way to impeach ( Show W made a statement diff from current statement at trial



- Inconsistency causes jury to disbelieve both statements (credibility damaged either way)


- Not hearsay bc not offered for truth of their contents



- May be written or oral


Advantage


- Lying W not warned early in cross-ex that he’s previously made a false statement



- Useful to examine several W’s about a joint statement before introducing into evidence


Danger: Lawyer may bluff to create a false impression



- Avoid by disclosing statement at opposing counsels request before questioning ( Save time if inadmissible


613(b) PRIOR INCONSISTENT STATEMENT !!!


General




- May only use prior statement to judge W’s credibility (not whether ∆ committed the crime) !!!



- For substantive evidence ( Must have been made under oath !!!



- You can’t argue to the jury they should believe It is true to prove the case !!!


Common-Law




1) Told W time, place & person to who alleged inconsistent statement was made & 




2) Showed W written statement before impeachment (low priority)



Extrinsic Evidence of a Prior Inconsistent Statement



- Requires cross-ex so W can explain/deny




- TrCt discretion to dispense w/ requirements “in the interests of justice”




- EX: Admitted prior inconsistent statement & W can’t explain or deny bc dead, missing, or unavailable




- Only admit prior inconsistent statements as extrinsic evidence if relevant to prove a material statement
- W says to police “∆ ran red light” but at trial  “∆ didn’t run the red light” ( Use prior statement to judge credibility
- W testifies a diff age at deposition. If she denies ( Can’t introduce as evidence (avoid waste of time)

- W states to police he saw ∆ rob a liquor store, but testifies she saw someone else rob it


- Cross-ex asks about prior inconsistent statement ( Admissible under 613(b). Relevant

Eyewitness Testimony in Line-Ups


Fallacy: Nervousness, cross-racial issues, chooses best resemblance


How-to Resolve 




- Show single pictures rather than line up (less likely to choose best resemblance)




- Have someone show the pictures who is unfamiliar w/ the case. Less likely to give unintentional queues


Impeaching W by Showing Bias - Prejudicial tendencies interfere w/ their impartiality !!!


General



- Extrinsic evidence ( Admissible to show W’s bias (W seldom admits bias)



- Almost always relevant ( May bear on truth & accuracy of W’s statement




- 608(b) requires a questioner to “take the answer” of W & prohibits extrinsic evidence


Showing bias



- Family relation !!!



- Financial Interest !!!



- W’s relationship to case




- Association w/ the parties




- Paid expert W
π v. Gen Motors: ∆ to π’s W on cross-ex “Isn’t it true Ford fired you? ( Admissible. Shows bias.
Π v. Cop. Π’s W says he saw ∆ beat π: ∆ ask’s W about DUI, speeding, or parking tickets ( Admissible. Shows bias
	Extrinsic evidence may be used if W denies
	Extrinsic evidence can’t be used if W denies

	Prior Convictions (609)
	Character for Truthfulness Rule 608(a) &(b)

	Prior Inconsistent Statements on a Material Issue
	Prior Inconsistent Statements to a Non-material Issue

	Bias
	

	Not req’d to show evidence event occurred
	Same


HEARSAY
An out-of-court statement offered to prove the truth of the matter asserted !!!
801(a)-(c)  DEFINITIONS

a) Statement - Oral or written assertion or nonverbal conduct, if it’s intended as an assertion

b) Declarant - Person who makes a statement

c) Hearsay - Statement, other made by declarant while testifying at trial or hearing, offered to prove truth of matter asserted


Out of Court



1) Any oral or written statement by someone other than the at-trial W &



2) Prior Statement by at-trial W, where prior statement wasn’t made in the present trial before the trier of fact



Applies




- Deposition




- Transcript from a previous trial



- Affidavit




- Statement to police


Doesn’t Apply



- Animals 




- Machines 




- Silence (unless in the face of an accusation)



- Questions (unless intends to assert something)



- Most conduct (unless intends to assert something) !!!



- Verbal acts, Libel & slander not hearsay (Must offer words to show the truth of the matter asserted)

Statement



1) Oral or


2) Written assertion or



3) Nonverbal, assertive conduct of a person

Offered to prove the truth of the matter asserted – Are you asking the jury to believe what’s in the statement? !!!


1) Verbal Acts



2) Verbal parts of an act



3) Effect on hearer/reader



4) Declarants state of mind



5) Reputation



6) Impeachment
General


- Hearsay generally inadmissible


- If they want them to believe the statement ( Hearsay !!!

- Danger: It won’t be repeated accurately in Ct

- Only way to prove the issue is through an out-of-court statement (EX: A will) ( Hearsay
- Repeat what someone else said ( Hearsay !!!
- “I smelled a decomposing body” ( Not hearsay

- “I saw ∆ jogging” ( Not hearsay. Conduct not an intended assertion !!!
- W points to a suspect in a lineup ( Potentially hearsay. Conduct intended to be an assertion !!!
- “The dog was whaling” ( Not hearsay. Animals can’t make statements
- “My watch said it was 6pm” ( Not hearsay. Machines can’t make statements
- “His Word document was called “Shelley’s house” ( Potentially hearsay. Human produced the document.

- “Who caused the accident” ( Not hearsay. Questions not hearsay (No assertion)
- “Isn’t it true ∆ caused the accident?” ( Hearsay. ( Asserts ∆ caused it
State of Mind 

- “X said T was mentally ill” ( Hearsay. Asserts T was mentally ill to influence jury !!!

- “T said he was Jesus” ( Not hearsay. Offered to infer state of mind, not what it asserts (insanity) !!!

- Tenant writes landlord of disrepair but LL denies awareness. Tenant shows letter ( Not hearsay. Proves notice
HEARSAY EXCLUSIONS

801(d) STATEMENTS WHICH ARE NOT HERESAY 

- Not hearsay even though they meet the technical definition !!!

- If admitted for impeachment purposes, it may only be used to judge W’s credibility


- An affidavit wouldn’t satisfy 801 (d) ( Must be at a trial, deposition, or proceeding

W at trial: “∆ ran red light” but police say W: “∆ didn’t run the red light” 


- Deposition “∆ didn’t run it” ( Deposition statement not hearsay. Prior inconsistent statement  Exam Tip !!!

- Grand jury testimony (∆ can’t cross-ex) “∆ didn’t run the red light” ( Admissible, substantive evidence. 
801(d)(1) PRIOR STATEMENT BY WITNESS
W testifies & subject to cross-ex, & statement is:


a) Inconsistent w/ declarant’s testimony & given under oath or

b) Consistent w/ declarant’s testimony & rebuts an express or implied charge of fabrication, improper influence, motive or

c) Identifies a person after perceiving them 


- Must use before W had a motive to lie


- Impeaching a W w/ a prior conviction ( Admissible


Prior Consistent Statement !!!


- Admissible as long as they don’t have a motive to lie



- May use to rehabilitate W after attack
Gov’t v. Clemens


- Gov’t W Petit: “Clemens told me he used steroids” ( Admissible. May offer out-of-Ct statement against party



- Clemens’ W: “Clemens told me he didn’t use steroids” ( Inadmissible. Can’t offer own statement. 


- Gov’t calls Mrs. Petit: “Petit told me Clemens says he uses steroids” ( Inadmissible. Double hearsay

Scenarios

- W at trial “I saw ∆ shoot V” ( Admissible



- Cross: “Isn’t it true you were convicted of perjury”


- W to police after shooting “I saw ∆ shoot V” (

- W to National Enquirer “I saw ∆ shoot V” ( Inadmissible. Motive to lie bc it’s likely she was getting paid.


Prior Identification !!!
- Failure to permit counsel to be present ( May suppress statement identifying ∆ in line-up

- “I identified ∆ at a line-up” ( Admissible. May testify to prior identification
- Officer testifies he showed W photos & W picked ∆’s ( Admissible. Hearsay but exclud under 801(d)


- If ∆ was dead ( Inadmissible. Officer can’t testify bc W unavailable to cross-ex
801(d)2 ADMISSION BY A PARTY OPPONENT 
Statement is offered against a party & is !!!

a) Party’s own statement, individual or representative


b) Party believes it’s true


c) Party authorized persons to make statement concerning the subject or


d) Party’s agent or servant, concerning a matter w/in scope of agency or employment, made during the relationship or

e) Made by a co-conspirator of a party during the conspiracy.  


    Considered, but not sufficient alone to establish the declarant’s authority under (c), (d), or (e)
General


- Opponent offers other parties statement against them !!!
- Statement amounting to prior acknowledgement by one of the parties to the action about a relevant fact


- Doesn’t need to be re: fault


- Doesn’t need to be against party’s interest


- May only be offered by that party’s opponent, not one who made it (can’t be self-serving) !!!


- Admissible bc declarant has opportunity to explain, rebut, deny


- Lack of PK doesn’t exclude

TYPES OF STATEMENTS

Party’s Own Statement



- Parties own statement offered by opposing party ( Admissible


- Confession after ∆ asks for an attorney ( Inadmissible


- Even if W repeats his own prior statement, his in-Ct repetition is still subject to being inadmissible hearsay !!!

Statement by Person Authorized



- Admissible, not exempt from hearsay


- Examining acts, conduct or statements to an agency or to 3rd party re agent


- Authority can be express or implied


- Applies: Party’s books & records 


- Representatives admission offered against the representative or person represented ( Admissible


- Attorneys statement for client ( Admissible. May use statement against client

Party’s Agent or Servant w/in Scope of an Agency



Requirements for an Employee



1) Employed at the time of the statement? *Main



2) w/in scope of their employment?


Requirements for an Agency: Agency must adopt/believe
- Sworn affidavit to officer ( Admissible 
- Dr. hired to review death, finds negligence ( Admissible. Hearsay exclude under 801(d)2. W/in scope of employment

Statement by a Co-Conspirator



Requirements !!!



1) Conspiracy



2) Made during the conspiracy



3) Made by a co-conspirator



4) Made in furtherance of the conspiracy


Judge Determines: Existence of conspirator, conspiracy, whether conspiracy included declarant 


General: Anyone can offer statements by a co-conspirator, not hearsay. Almost always relevant (even if not true)


Burden of Proof: Preponderance of the evidence


Consider: Statement contents, but statement alone isn’t sufficient to establish req’d rltshp or authority
Confession to police ( Not applied. Not in furtherance of the conspiracy
Types of Admissions


Personal Admission - Statement made by a party

Judicial Admissions - Formal waiver of proof that relieves opposing party from proving the admitted fact (can’t exclude)

Adoptive Admission - Party expressly or impliedly adopt another’s statement as his own


Express Adoption - Orally expressed agreement, repeats, or reads & signed statement prepared by 3rd party


Silence - Silence when reasonably expected to challenge !!!



- Hears statement, understands it, has knowledge of the matter, & would likely have replied if they disagreed



- Burden on proponent (one claiming they adopted). Not guaranteed



- Can’t use silence against a ∆: Criminal Trial, received Miranda Rights !!!


Vicarious Admissions




- May come in a form authorized by 3rd persons



- May consider contents of agent’s statement to determine existence & scope of rltshp b/t declarant & party



- When authorized person a party ( May be admissible


Words or Conduct




- Unclear whether party believes the statement is true ( Inadmissible
- Statements not made under oath, subject to cross-ex, or in the trier of facts hearing ( Inadmissible
- “You just ran that stop sign!”, “So what?” ( Admissible. Adopts passenger’s statement
- Silent re: allegations after Miranda Rights (Inadmissible bc violates Miranda rights

- “You owe me 1K” ( Silence may be admission of debt

- “You hit my dog” “I’m so sorry” ( Admissible if it’s clear party believed it was true
805 HEARSAY W/IN HEARSAY (Double Hearsay)
Hearsay included w/in hearsay not excluded if each part of the combined statements conforms w/ a hearsay exception
General: Each statement must meet an exception to the hearsay rule to admit testimony (unless those parts are redacted)
Test: Go down each layer of hearsay & determine if each is admissible !!!
Common in: Documentary evidence (often contain statements by 3rd parties)
803 HEARSAY EXCEPTIONS: AVAILABILITY OF DECLARANT IMMATERIAL
803(1) PRESENT SENSE IMPRESSION

Statement describing or explaining an event or condition, made while perceiving or immediately after !!!

- Immediately Thereafter: Timeliness is critical. Slight lapse of time.  1 hour too long.
- TX: Free from memory defects or sincerity (Not a req’t)

- Must be w/out calculated narration
- “I called Grandma & she said dad was showering” ( Admissible. Described event while it occurred
803(2) EXCITED UTTERANCE

Statement relating to a startling event or condition, made while declarant was under stress of excitement

3 Req’d Conditions



1) Startling occasion (state of excitement)


2) Statement made before time to fabricate



3) Relating to circumstances


Factors 



1) How exciting?



2) Time b/w event & statement?


3) In response to a question?


4) Participant or bystander?
General



- Use for shocking events 

- Not confined to statements describing or explaining the event itself


- No time requirement, could be minutes or hours later (broader than 803(1))



- Admissible under excited utterance ( No need to argue present sense impression



- Purpose: Declarant speaks truth w/out calculation bc no time to fabricate


Examples of Excitable Events



- Accident 



- Injury



- Fight



- 911 Call ( Almost always admitted
	803(1) Present Sense Impression
	803(2) Excited Utterance

	Must have 1st hand knowledge of the facts asserted
	Same

	Perceived event/condition that’s subject matter of statement
	Same

	Not req’d to participate in event, only perceive
	Same

	Not req’d to show evidence event occurred
	Same

	Any event/condition will suffice ( 
No need to show particular effect on declarant
Reason: Must be closely tied
	Event/condition must be startling & 
caused by stress or excitement !!!
Reason: No time to fabricate

	Must describe or explain the statement
	Need only relate to the event/condition !!!

	Must make while perceiving or immediately after
	Not req’d to be during/immediately after (
Declarant was “under the stress of excitement”

	No time to fabricate ( Describe while watching
	Same ( Describe after seeing


803(3) THEN EXISTING MENTAL, EMOTIONAL, OR PHYSICAL CONDITION 
Statement of declarant’s then existing state of mind, emotion, sensation, or physical condition !!!
(such as intent, plan, motive, design, mental feeling, pain & bodily health), 
but not including a statement of memory or belief to prove the fact remembered or believed 
unless it relates to execution, revocation, identification, or terms of declarant’s will


General



- Direct statements of a persons state of mind is hearsay, but admissible under this exception

- Spontaneity makes trustworthy (reliable as statement under oath)


- Internal situation: Declarant’s own thoughts or physical condition (vs 803(1) = external)

2 Categories



1) Then existing state of mind, emotion, or sensation



2) Then existing physical condition

Past state of mind


- Statements re past feelings ( Not Admissible !!!
- Statement re past feelings in a will ( Admissible (Exception)
- Statement of pain not made to Dr ( Admissible 




- Circumstantial evidence of a future intent that transpired & occurred ( Admissible. Relevant !!!
Then Existing State of Mind

- “I have a headache” ( Admissible


- “I am happy” ( Admissible


Past State of Mind

- “Yesterday I had a headache” ( Not Admissible

- “I used to like Houston” ( Not Admissible
Testator’s State of Mind


- “I am going crazy” ( Admissible. Hearsay exception under 803(3)


- “I am Jesus” ( Admissible. Not hearsay. Infers state of mind

- “I hated my son” ( Admissible. Must establish intent to understand will
803(4) STATEMENTS FOR PURPOSES OF MEDICAL DIAGNOSIS OR TREATMENT
Statement for purpose of medical diagnosis or treatment &

describes medical history, past or present symptoms, pains, sensations, general character or external source
if reasonably pertinent to diagnose or treat !!!
Requirements



1) Motive must be consistent w/ purpose to promote treatment

2) Reasonably pertinent to treat or diagnose !!!
General

- Doesn’t need to be made to a doctor
- Fact reliable enough for diagnosis is reliable enough to create an exception
- Often used in child abuse cases (May allow statement of fault if member of family abused)
- Someone other than person needing diagnosis ???

- Statements of present feelings ( Admissible

- Statements of past feelings ( Admissible


- Statements of fault ( Not Admissible

- Medical records ( Often pair w/ 803(6)

Rationale

- Trustworthy: Patient’s desire for treatment outweighs motive to lie (assume strong motive to speak truthfully & accurately) 
- Risk of misperception & faulty memory are minimal

- Conditions cause ( Admissible
- To Dr: “I was hit over the head w/ a bat” ( Admissible

- To Dr. “I was hit over the head w/ a bat by George” ( Not admissible. Statement of fault


- To Police Officer: “I was hit over the head w/ a bat” ( Admissible. Doesn’t need to be a Dr.

803(5) RECORDED RECOLLECTION

Memo or record concerning a matter W had knowledge, but now has insufficient recollection to enable full & accurate testimony, shown to be made by W when memory fresh & reflects knowledge correctly.
If admitted, may be read into evidence but not as an exhibit unless offered by opposing party.


Requirements (KART)

1) PK !!!

2) Insufficient memory to testify accurately


3) Record made when memory fresh


4) Reflects knowledge accurately (testify to prove)

General


- Writing must be made or adopted by W !!!


- Must testify they believe they made an accurate description at the time they signed the statement !!!

- May only read document to fact-finder


- Don’t confuse w/ 612 Writing to Refresh Memory



- Purpose: Events recorded at or near the event are more reliable
- No specific method to establish accuracy



- W claims selective memory on incriminating evidence ( Admissible


- W claims memory loss ( Use rule to admit evidence (can’t use 612). W can then testify bc memory refreshed


803(6) RECORDS OF REGULARLY CONDUCTED ACTIVITY
A memo, report, record, or data compilation, in any form, of acts, events, conditions, or diagnoses, 
made at or near the time by, or from info transmitted by, 
a person w/ knowledge, 
Kept in the course of a regularly conducted business activity, &
regular practice of business to make memo, report, record, or data compilation, shown by testimony of custodian or qualified W, or 
Certification complies w/ 902(11),(12), or §, unless source, method, or prep circs indicate lack of trustworthiness.
“Business” includes business, institution, association, profession, occupation, & calling of every kind, whether or not for profit.

Requirements



1) Memorandum, report, record, or data



2) From custodian or qualified W



3) Personal knowledge of facts or info sent to person w/ knowledge



4) At or near time of the acts/events, conditions, opinions, or diagnosis



5) Part of the regular business practice (to make same type of record)



6) Kept in course of regular business practice (by person w/ duty to record)


General



- Not limited to written records, any media !!! 


- Illegal businesses records ( Admissible !!!


- Med records ( Admissible. Also Rule 803(4) & may be subject to privilege (EX: HIPPA) 



- Police records ( Not Admissible. Not public record


- Business: Virtually any enterprise

- Rationale: Assume documents created in compliance w. req’ts are sufficiently reliable to admit



- Policy: Businesses unlikely to have faulty business records

Personal Knowledge



- Person making record not req’d to have PK (but person transmitting must) !!!


- Must appear trustworthy



- Overlaps w/ 803(6) (Page 241) ???


- Overlaps w/ 803(8) re: public records



- If public record doesn’t meet 803(9) 8??? ( Inadmissible. May admit under 803(5), (10); or 807


Professor 


Main thing to show: Kept that type of record in ordinary course of business (not created for litigation) !!!


Who should testify?



- Custodian of record (EX: Registrar)

- Record-maker not req’d to have 1st hand knowledge (EX: Registrar) !!!



- but if another testifies ( Must have 1st hand knowledge (EX: Professor) !!!
- Metro does report for all bus accidents ( Admissible. Routinely in the course of business, even tho for litigation prep
- Registrar testifies she keeps records; prof has 1st hand knowledge & duty as grade-provider ( Admissible !!!
803(7) ABSENCE OF ENTRY IN RECORDS 

Evidence that a matter isn’t included in the memoranda reports, records, or data compilations, in any form, 
kept in accordance w/ 803(6) 
to prove the nonoccurrence or nonexistence of the matter, which was regularly made & preserved, 
unless info source or other circs indicate a lack of trustworthiness

Requirements



1) Kept in accordance w/ 803(6) &


2) Info regularly made or preserved

General: Testify a regularly kept business record is missing, when it would usually exist !!!

Who can offer? Same as 803(6)

- Metro bus accident record missing ( Must introduce into evidence or someone w/ PK must testify they searched
803(8) PUBLIC RECORDS

Records, reports, statements, or data compilations, in any form, of public offices or agencies, setting forth

a) Activities of the offices or agency
b) Observed pursuant to duty imposed by law when duty to report, excludes matters observed by police in criminal cases or 
c) In civil actions & against gov’t in criminal cases, factual findings from an investigation made pursuant to legal authority   

     unless lacks trustworthiness


General

- Individuals recording must have an official duty 

- Assumes individuals creating records won’t falsify 

- Inspection will disclose inaccuracies



- Consider 803(6) Business records


Civil Cases: Public officials w/ duty to include conclusions in the report, but can restrict against criminal ∆ (beyond 803(6) !!!

Facts or Opinions: Conclusion must be based on factual investigation & trustworthy

Can admit: Activities, Observations by public official
- Duty to report ( Admissible
- Against criminal ∆ ( Not admissible. Present observation through testimony !!!
- Public agency records ( Admissible !!! 

- Opinions based on investigation ( Admissible !!!
- Lack of trustworthiness ( May be inadmissible 

- Police report ( Admissible. Officer has an official duty to report 

- City Housing Dept official observes fire alarms broken at complex ( May testify if tenants sue apt for post-report fire
- Apt inspection by public official, sees pot in yard ( Can’t testify against resident if complex sues. No duty to report

- Inspector sees residents smoking weed ( Report not admissible but may call as W

- Can’t use factual findings from investigation against ∆
804 HEARSAY EXCEPTIONS: DECLARANT UNAVAILABLE
Declarant must be unavailable at time of trial !!!
804(A-B) DECLARANT UNAVAILABLE OVERVIW
A) Unavailable as a W includes situations where declarant:


1) Exempt by privilege re: subject of declarant’s statement; or

2) Refuses to testify despite a Ct order 


3) Lack of memory or

4) Dead or then existing physical or mental illness or

5) Absent & unable to procure their attendance (Ex: Subpoena)
Declarant not available as a W if exemption, refusal, claim or lack of memory, inability, or absence is due to the procurement or wrongdoing of the proponent of a statement for purpose of preventing W from attending or testifying
B) Not excluded by the hearsay rule if the declarant is unavailable as a W 


1) Former Testimony


2) Statement under belief of impending death  !!! (AKA Dying Declaration)

3) Statement against Interest 


4) Statement of personal or family history 



6) Forfeiture by Wrongdoing 
- Criminal ∆ invokes 5th Amendment ( Declarant unavailable even if in Ct

- Exception #5: Proponent caused them to be unavailable ( Not Admissible
804(b)(1) FORMER TESTIMONY
W Testimony at another hearing or deposition, if ∆ or predecessor in interest in a civil case had opportunity & motive to cross-ex
Requirements



1) Testified in prior proceeding (trial, hearing, or deposition) !!!


2) Party against whom evidence offered had opportunity & motive to develop testimony thru direct, cross, or redirect 

Applies: Parties & issues from prior & current proceedings are identical, although changes wouldn’t exclude

Opportunity & Motive Test



- Purpose: Ensure party against whom former testimony offered, had a chance to challenge its truthfulness at 1st proceeding
- Had motive & opportunity to cross-ex at prior proceeding


- Offered by gov’t ( Admissible 

Criminal Case: Party against whom evidence offered must have been at prior proceeding !!!
Civil Case: Party didn’t have to be at earlier proceeding if predecessor-in-interest exists  !!!


- Predecessor in Interest – Diff party that has same interest as new party (had same motive & opportunity) !!!


- Allowed if party in 1st case & π would have acted the same



- Common in Grand Jury cases: ex parte proceeding. Only state testifies.
- Suit #1: π v. ATT.  W: “Merger will hurt consumers”

- Suit #2 π v. T-Mobile. Same issue. W dead ( T-Mobile can use testimony bc ATT was predecessor in interest

- W testifies at Grand Jury but ‘forgets’ at trial bc gang present ( Inadmissible. ∆ not able to cross-ex
- W testifies at grand jury, but exonerates ∆ at trial ( Admissible. Impeach under prior inconsistent statement 
- Gov’t had an interest at grand jury to discredit their testimony ( May be admissible

Preliminary Hearing: Judge determines if probable cause to bring W to trial. Both parties allowed


- Admissible. Opposing party had opportunity to cross-ex


- ∆ may avoid W cross-ex (avoid prior inconsistent statement, hold arsenal until trial, claim they didn’t cross-ex at preliminary hearing ( Admissible. Opposing party had opportunity to cross-ex. (Cts don’t accept this excuse anymore) 
804(b)(2) STATEMENT UNDER BELIEF OF IMPENDING DEATH “AKA Dying Declaration”
Prosecution for homicide or civil action, statement made while believing their death was imminent, concerning its cause or circs 

Requirements



1) Declarant unavailable 804(a)



2) Criminal ( Only apply to homicide (full spectrum)


3) Civil ( Always applies



4) Declarant believed death was imminent !!!


5) Made when they believed death was imminent !!!


6) Concerned the cause or circs of the impending death



7) PK !!!
- Rarely used
- Rationale: Unlikely to lie when dying
- Often an excited utterance, but not always (EX: made after long-term illness/deathbed)
- MJ before he died to EMT, “Dr. Murray gave me to much propofol” ( Admissible

804(b)(3) DECLARATION AGAINST INTEREST
Statement at the time, was contrary to pecuniary or proprietary interest or Intends to subject them to civil or criminal liability !!! or
Renders claim invalid & reasonable person wouldn’t make it unless they believed it was true (must not be a party !!!).
Statement that exposes declarant to criminal liability & offered to exculpate ∆ not admissible unless circs show its trustworthy
Criminal Prosecution for ∆


- Exposes declarant to criminal liability &

- Offered to exculpate the accused &

- Corroborate (to prove they’re not taking the fall)

Types of Interests


1) Against financial interest (could subject declarant to liability)

2) Proprietary Interest


- Claim to own property, but someone claims they told them they didn’t own it (EX: Adverse Possession)


- Not a party admission bc person making statement isn’t a party


- Relevant to litigation


-  π sues ∆’s estate. W: “∆ told me he was π’s dad” ( Acknowledgement of paternity is against one’s interest

3) Penal Interest (could subject declarant to criminal liability)

804(b)(4) STATEMENT OF PERSONAL OR FAMILY HISTORY !!!
a) Statement concerning declarant’s birth, adoption, marriage, divorce, legitimate blood relationship or similar fact of personal or family history, even though they had no means of acquiring PK of the matter stated; or 
b) Statement concerning (a), & death, of another person, if declarant was related by blood, adoption, or marriage or was so intimately associated w/ the others family to likely have accurate info concerning the matter declared

- Permits statements from an unavailable declarant in situations about personal or family history.  PK not req’d !!!
- Friend of Obama’s mother says he was born in Hawaii ( Admissible bc statement re: her family history

- Newspaper notice of Obama’s birth ( Admissible under 803(16) Ancient document (Not covered)
- Statement re: another’s history ( PK satisfied if family member & intimately associated
804(b)(6) FORFEITURE BY WRONGDOING
Offered against party that engaged or acquiesced in wrongdoing, that intends & did procure unavailability of declarant as a W (forfeits right to exclude based on fairness !!!)
807 RESIDUAL EXCEPTION
Statement not covered by 803 or 804, that has equivalent trustworthiness, not excluded if:

a) Evidence of a material fact


b) More probative than any other evidence which proponent can procure reasonably &

c) Purpose of rules & interests of justice served by admitting it
However, can’t admit unless proponent of it notifies the adverse party in advance of the trial or hearing to provide them w/ a fair opportunity to prepare to meet it, the proponents intention to offer the statement, including the name & address of the declarant.


Requirements


1) Reliable, material, probative, & serve the interests of justice



2) Notice (only hearsay rule where notice is req)

Additional Requirements



1) Material fact



2) Necessity (don’t admit if another way to prove)


Test: Was the statement trustworthy? (EX: Teacher asks & 2.5 yr old child tells teacher that dad touched her) 
Purpose: Allows inadmissible evidence w/out mtg hearsay


General



- “I have an important fact, but no other way to prove the issue”

- Only use if it no other exception applies
- Must be an exceptional circumstance !!!


- Circs must be trustworthy !!!
- Very difficult to admit under this rule bc most statements not trustworthy

- Statements by co-∆ against co-∆ ( inherently untrustworthy

- Teacher asks & 2.5 yr old child tells teacher “Dad touched me” ( Not admissible. Not trustworthy bc teacher asked

CONFRONTATION CLAUSE

Unavailable W’s out-of-Ct statement may be admitted so long as it indicates adequate reliability

Requirements to Implicate the CC !!!

1) Hearsay 

2) Meets an exception

3) Declarant Unavailable

4) Testimonial statement – Any time a W gives a prosecutorial statement

5) ∆ had prior opportunity to cross-ex W

General
- Protection for criminal ∆ only (not civil) !!!
- Purpose: Provides ∆ to cross-ex declarants that confront them !!!

- If ∆ had opportunity to cross-ex ( No violation of CC !!!
- Statement maker available to testify ( Doesn’t implicate CC !!!
- Not all hearsay implicates the CC
Exceptions where there’s no CC violation

- Statement by co-conspirator


- Business Records


- Co-Conspirator Statements


- Former Testimony ( bc the exception req’s cross-ex


- Recorded Recollection ( bc ∆ had opportunity to cross-ex bc they testified


- Prior Statements ( bc req’s ∆ had opportunity to cross-ex bc they testified


- Party Admissions ( bc ∆’s own statement are being used against ∆

Testimonial Statements
Testimonial Statements
- ex parte in-Ct testimony

- Custodial examinations

- Prior testimony

- Similar pre-trial statement


- Eye-W statements made to police incriminating ∆



- Statements that lead declarant to reasonably believe the statement would be available for later use




- but Child reports abuse. Apply from reasonable person, not child declarant’s standpoint

Not Testimonial



- Ongoing Emergency ( Not admissible. Not testimonial bc a cry for help



- Statement to police for an ongoing emergency (EX: 911 Call) 



- but Emergency ended & police are conducting a follow-up investigation ( Admissible
Civil Case | P v. B | W testified against B | The same issue arises in a criminal case:

W is dead for criminal case of State v. B ( Admissible. ∆ had opportunity to cross-ex W


W is dead for criminal case of State v. F (diff ∆) ( Not admissible. ∆ wasn’t party in the civil case
Officer testifies about dead victims testimony against ∆ at the crime scene. Admitted as an excited utterance. 

( SupCt held not a testimonial statement, therefore not a violation of the CC (bc ongoing emergency) (Crawford)

- Implication: Would mean 911 tapes, domestic violence cases would be excluded

SUBSEQUENT MEASURES

Return to Relevance

- May exclude relevant, admissible evidence to prevent unjust results & encourage parties to settle


- Evidence for one purpose but admissible for a diff one ( TrCt may limit instruction to “restrict evidence to its proper scope”
407 SUBSEQUENT REMEDIAL MEASURES !!!
Subsequent measures after an injury or harm allegedly caused by an event are taken that would have made it less likely to occur, 
not admissible to prove negligence, culpable conduct, defect in a product/product design, or need for a warning or instruction. 
Admissible if offered for another purpose, such as proving ownership, control, feasibility of precaution, or impeachment.


General
- Action that attempts to rectify the cause of harm or injury after harm or injury occurred (not before)
- Admissible to impeach a testifying W ( Narrow exception

Not Permissible

- Evidence’s purpose to show it was defective to begin with !!!
- Show negligence, culpable conduct, defect in product/product design

- Show need for a warning or instruction

Permissible


- Ownership, control, feasibility of precautionary measures, impeachment (contradicts their defense)


- Existence of dangerous condition 

- ∆ was on notice bc of settlement that his conduct was wrongful

Reasons to Exclude


- ∆ may implement policy for other reasons



- Encourage ∆ to implement safety measures w/out concern for current case



- Prevent ∆ from doing cost/benefit analysis of having the policy used against them at trial

- π fell down stairs. Landlord fixed them after accident ( Inadmissible

- π slipped on grape in store & shows evidence that ∆ created a post-accident policy to check floor every 30 mins (  


Inadmissible if offered to prove ∆ was negligent bc the policy didn’t’ exist before

- Woman assaulted in hotel, claims peepholes needed. Owner adds them afterward ( Admissible bc feasible
408 COMPROMISE & OFFERS TO COMPROMISE
a) Not admissible on behalf of any party, to prove liability for, invalidity of, or disputed as to validity or amount of a claim, or to impeach through a prior inconsistent statement or contraindication:


1) Furnishing, offering, or promising to furnish or 
             Accepting, offering, or promising to accept—
             A valuable consideration in compromise or attempt to compromise the claim; &


2) Conduct or statements made in compromise negotiations regarding the claim, 
             except when offered in a criminal case & 
             their negotiations related to a claim by a public offered in a criminal case & 
             negotiations related to a claim by a public office or agency in the exercise of regulatory, investigative, or enforcement auth.

b) Permitted Uses - Admissible if offered for purposes not prohibited by (a). 
EX’s: Prove bias or prejudice; negates contention of undue delay; proves effort to obstruct criminal investigation or prosecution.


General



- Excludes evidence of settlement or attempted settlement when offered to show liability or the claim amount !!!


- Offer to settle ( Inadmissible if for purpose of proving liability !!!


- Anything you say during a settlement discussion is protected once settlement occurs !!!


- Prepared prior to settlement discussions ( Admissible



- Must be a dispute as to validity or amount !!!

Reasons for the ban



- Settlements seldom constitute admissions that the claims have merit



- Settlements are an attempt to “buy peace” 



- Settlement favored by policy



- Parties would be less likely to settle, if they knew settlements were admissible


May admit evidence from settlement only when
- Breach of settlement agreement

- Impeachment


Criminal Cases



- Evidence of statements or conduct made to the gov’t ( Admissible in subsequent criminal case



- Can’t stop one from making a statement during compromise negotiations 
- ∆ will settle civil case if π doesn’t testify in criminal case ( Admissible. This type of offer isn’t allowed


- Subsequent civil suit ( Not admissible


- Limited to statements



- Doesn’t include offers or compromise



- Can exclude under 403


Bias/Prejudice 

- Admissible

- Depends on agreement terms


To Counter charges of Delay & Obstruction



- To rebut allegations of delay ( Admissible



- To show an attempt to obstruct justice ( Admissible (EX: Threat to retaliate against union if they sue)
- Prep memo before settlement about it ( Not admissible. Part of settlement discussions

- Prep police report, present at settlement discussion ( Admissible. Public Record.

- A & B settle. Another party can’t use settlement to show responsibility
PAYMENT OF MEDICAL EXPENSES
409 PAYMENT OF MEDICAL & SIMILAR EXPENSES !!!
Furnishing, offering, or promising to pay medical, hospital, or injury expenses not admissible to prove liability 


Not Admissible: Payment, offer, or attempt to pay medical or similar expenses to prove liability


Admissible


- Statements made in connection w/ payment, offer, or attempt to pay med expenses



- Communication necessary when attempting to reach settlement, but incidental for med expense offers


- Offer coincides w/ liability



- Statements of fault



- Offers to pay medical expenses aren’t, unless admission can be disclosed w/out disclosing the offer !!!

- Vs 408 ( 409 doesn’t require claim to precede the offer



- Critical for party to get medical help—shouldn’t wait until dispute



- EX: Auto accident. If one immediately offers to pay the others expenses !!!



- 409 ( Inadmissible




- 402 ( Admissible

Policy: Encourage humanitarian gestures, low probative value for proving fault

Medical Expenses Include: Doctor, hospital bills, medications, medical equipment, rehab services
- “It’s all my fault” ( Not protected, but the offer is
PLEA BARGAIN
410 INADMISSIBILITY OF PLEAS, PLEA DISCUSSIONS, & RELATED STATEMENTS
Not admissible in civil or criminal proceeding, admissible against ∆ who made the plea or was a participant in the plea discussions:


1) Plea of guilty later withdrawn


2) Plea of nolo contendere !!!

3) Rule 11 proceedings or comparable state procedure re: foregoing pleas or

4) Plea discussion w/ prosecuting attorney that doesn’t result in guilty plea or results in guilty plea later withdrawn

Admissible if:

1) Proceeding where another statement made in the course of the same plea or discussions introduced & fair or 

2) Criminal proceeding for perjury or false statement, if made by ∆ under oath, on the record, & counsel present
General


- Similar to 408 but only applies to negotiations in criminal cases


- Statements must be made to a prosecuting attorney (otherwise admissible even if ∆ believes in good faith he is discussing a plea w/ someone who has authority to recommend a deal to the prosecution)

Plea Bargain


- Negotiated agreement between criminal ∆, his lawyer, & a prosecutor where prosecutor agrees to more lenient sentence or 

   reduced charge in return for guilty plea or no contest


- Prosecution may require ∆ make candid disclosures regarding culpability


- Once bargain struck ( Judge conducts hearing to accept



- Judge will question ∆ about his role to determine if there’s a factual basis for finding ∆ guilty (under 410)
Guilty pleas that not later withdrawn
- Admissible to show guilt

- Treat no diff than any other confession

- 410 excludes evidence of pleas withdrawn, no contest, & statements ∆ makes in discussion w/ prosecutor or TrJudge

- Exclude when offered against ∆ in both civil & criminal


2 exceptions to admit otherwise inadmissible guilty plea later withdrawn or no contest plea/statements



1) ∆ introduces statement made during plea negotiations or hearing (  Admit other relevant statements bc fair




EX: Prosecutor allowed to show ∆ made a counteroffer during plea negotiations to rebut ∆’s testimony he refused a plea bargain bc he didn’t commit the crime



2) Can use for perjury or false statement prosecution if ∆ made them under oath, on the record, w/ counsel present
Purpose
- Encourage early disposition of criminal cases w/out time & expense of trial

- Guilt admission in a subsequent suit  conflicts w/ allowing ∆ to withdraw plea & compel him to explain it

- Protects parties from having their plea negotiations used against them

- ∆’s written or oral confession is admissible separate from 410 (bc usually made to officers or other W’s)
Nolo Contendere

- I don’t wish to contend (No contest plea)



- Use in place of a guilty plea when criminal ∆ doesn’t want his plea used against him

- Usually in a subsequent civil suit arising out of same facts

LIABILITY INSURANCE
411 LIABILITY INSURANCE !!!
Liability insurance (or lack of) not admissible to show negligence or wrongful conduct. 
Admissible if offered for another purpose, such as proof of agency, ownership, or control, or bias or prejudice


General



- Based upon concern a jury might use evidence of ∆’s liability insurance w/out 1st determining fault



- Even though ∆ not negligent, π was injured therefore the insurance co should pay bc unlimited resources



- Policy: Encourage liability insurance w/out using against buyer at trial

Admissible


- Offered to prove agency, ownership, or control



- Show bias or prejudice of a W

Duty to Defend: Responsible insurance company usually hires lawyer for ∆ who appears to be their lawyer
- Accident but ∆ claims not driving & doesn’t own the car ( Show ∆’s insurance/title. Must be no alternative 

CHARACTER EVIDENCE
Any kind of evidence that speaks to who a person is.  Always look to character trait that’s being challenged !!!
404(A) CHARACTER EVIDENCE NOT ADMISSIBLE TO PROVE CONDUCT; EXCEPTIONS; OTHER CRIMES

A person’s character or trait of character not admissible to prove conforming action on a particular occasion, except…

- Past criminal convictions ( CE !!!
- Prosecution must finish presenting their case !!!
- Policy: Person’s character may change w/ time (weak predictor of future acts) !!!
- Exceptions: May use to impeach, Sometimes necessary to tell story !!!
- Character: Person’s tendency to act consistently w/ certain mental & ethical traits


- Admissibility: 403 Relevance 
- Types of CE a W may testify: Reputation, Opinion, or Specific Acts of Conduct “(cross-ex only)
Use


- Most Common: Honest/Dishonest, Violent/Peaceful

- Offer as substantive issue for jury decision



- To impeach or rehabilitate a testifying W

- Homicide ( Show violent character to show victim was 1st aggressor & justify ∆’s self defense


Dangers


1) Jury may over estimate probative value of ∆’s prior bad acts (convict for current charge, not past acts) !!!


2) Punish bad man now caught, even though current guilt not established



3) Unfair to defend against crimes that ∆’s never been charged/indicted
CE in Criminal Case - State goes 1st & can’t offer any evidence of ∆’s character (in their case in chief—1st presentation)
- MJ’s Dr. was successfully sued prior to trial for malpractice ( Inadmissible. CE of past acts
- Another person claims MJ’s Dr. administered propofol ( Inadmissible. CE of past acts
- State brings in ∆’s prior drug arrest ( Inadmissible. Not inherently dishonest crime. CE
- Belief once a thief, always a thief ( Inadmissible. Inference

- Perjury ∆. State’s W read in the news ∆ ‘fixed’ trials ( Admissible. Truthfulness relevant, dishonest crime 
- ∆ wants wife to testify about his peaceful character at tax evasion trial ( Inadmissible. Not relevant

- Minster testifies about ∆’s law-abiding reputation ( Admissible

- Cashier says ∆ returned change ( Inadmissible. Specific instances of conduct.  Opinion or reputation only

CE in Civil Case - π goes 1st
- π negligence action. Presents evidence of bad driving record & tickets ( Inadmissible. CE
- “How did you know ∆?” W, “I met him in prison” ( Object. Resolve in Motion in Limine
404(a)(1) CHARACTER OF THE ACCUSED “The Mercy Rule”
In a criminal case, evidence of a pertinent character trait offered by ∆ or prosecution to rebut it, or 
evidence of victims character trait offered by ∆ & admitted under 404(a)(2), 

evidence of the same character trait of ∆ offered by prosecution
General


- Never invoke unless client has no prior bad arrests


- ∆ can open up the door to CE. Prosecutor can respond in kind !!!
- ∆’s attempt to show his good name ( Opens up Pandora’s box to attack his reputation

- Allows ∆ to present evidence of his good character to degree it’s pertinent to criminal charge
  - Can only testify reputation or opinion of ∆’s character of specific acts that form the testimony’s basis

- Can’t testify on direct-ex ( Proving/disproving is waste of time


- Prosecution may cross-ex Mercy rule defense W’s by asking about ∆’s specific acts contrary to what W claims



- Can’t ask about details



- Can’t imply the acts are true



- “Have you heard” is best question ( Tests W’s knowledge

When ∆ elects a character inquiry…


- May call W’s to testify from hearsay, but can’t base their testimony on anything but hearsay



- Character becomes reputation evidence


- Can’t testify about specific acts or courses of conduct, disposition, or certain moral traits


- Can’t testify opinions of acquaintance, observation, & knowledge of good character inconsistent w/ charge


- W must have authority to speak. Based on acquaintance w/ ∆, community he lives, circles he’s moved


- Must relate to a pertinent trait of the charge


- Drug crime doesn’t equate to honesty

Good Faith


- Prosecution must cross-ex in good faith


- Can’t ask about specific acts they doubt ∆ committed


- Same true when defense cross-ex prosecution W


- If challenged ( Must convince judge (arrest record, etc)

- Dr. ∆ wants to bolster MJ’s character ( Must comply w/ 405-reputation or opinion only. State can’t bring in his past
- Embezzlement ( Show honesty to prove innocence circumstantially 
404(A)(2) CHARACTER OF THE ALLEGED VICTIM
In a criminal case, subject to 412, evidence of victims pertinent character trait, offered by ∆ or prosecution to rebut it, or
evidence of victim’s peacefulness, offered by prosecution in a homicide case to rebut evidence the victim was the 1st aggressor

- Common in homicide, assault cases where victim claims self-defense !!!
- ∆ brings in victim’s character ( Prosecution can respond in kind !!!
- 405(a) Governs method of presentation

- Once character attacked under 404(a)(2):


- Prosecutors may counter-attack


- Victim claims self-defense ( Show peaceful character

∆ wants to show victim’s violent reputation (to battle self-defense claim) ( Prosecution has 3 ways to rebut: 

1) Cross-Ex: May ask W about specific instances of conduct


2) May bring in good character W to show peaceful character


3) May bring in bad character W about ∆’s character

404(B) CHARACTER NOT ADMISSIBLE TO PROVE CONDUCT; OTHER CRIMES “Prosecutors Rule”
Other crimes, wrongs, or acts not admissible to prove character to show action in conformity.

Admissible to prove motive, opportunity, intent preparation, plan, knowledge, identity, or absence of mistake or accident, 
provided that prosecution in a criminal case provides reasonable notice on ∆’s request…pg 411

- Admissible in the prosecution’s case-in-chief as long as not offered for propensity purposes !!!

- Must show identity is an issue !!!

- Must show similarity in crimes !!!

- Purpose: Identity or crime part of a common scheme !!!

- No conviction req’d to admit !!!
- ∆ rape trial. State shows evidence of similar crimes connected to ∆ ( Admissible. Identity issue & similarities

When to admit character evidence & how



- MIAMI COP – Motive, identity, absence of mistake, accident, intent, common plan or scheme, opportunity, & preparation



- Civil or criminal (main) ( Used to introduce bad act evidence against ∆ (mainly intent, identity, opportunity, plan, motive)


Requirements



1) Identify fact at issue to which the specific act is relevant



2) Opponent raises 403 objection ( Show probative value > Unfair Prejudice


3) Evidence they committed the act

How to Determine Probative Value


- Similarity ( Shows knowledge


- Reliability of other act evidence


- Heinous nature, remoteness, unfair prejudice


- See diagram on pg 414

General

- Acquitted ( Admissible. May prove w/ lessor degree of proof 

- Criminal ( Must give reasonable notice (degree that prosecution learned W available, prejudice to ∆,  & […] significance)

- Similar cases relevant even if ∆ claims entrapment 

Acts to prove plan & Identity


Plan Evidence




- Admissible to show relationship b/w ∆ & co-conspirator




- Admissible to show change & 404(b) offense were unique that there’s reason to believe ∆ did both




- Often used to show identity (EX: Murders in same manner)

- Modus Operandi: ”Manner of Operating” so distinct as to be the same

Identity Evidence


1) Distinctiveness that makes crimes unique


2) Proximity of crimes in space & time

Intent - Other act evidence relevant. Reoccurrence of unusual event makes accident or mistake unlikely
Motive - Prior crime shows motive for current crime !!!
Knowledge
- Evidence of other crimes, wrongs, acts ( Admissible. Pursuant to similar crime

- Murder ∆’s use firearm for drug trafficking ( Admissible. Plan & gun to protect conspiracy from competitor

- Evidence of prior drug deals ( Admissible. Plan & trust b/w ∆ & co-conspirator
- Defense argues intent isn’t relevant bc ∆ didn’t intend crime ( Reject. Prosecution may prove case w/ evidence it has
- Demerol addiction ( Admissible. Motive to steal 
- Trial for coke possession, says didn’t know what it was ( Admit prior coke arrest. Knowledge of drug !!!
- ∆ charged w/ drug possession in entrapment case ( May show clean record
405(A) METHODS OF PROVING CHARACTER

In any case where character of a person is admissible, proof may be made by reputation or by opinion testimony. 

On cross-ex, inquiry is allowable into relevant specific instances of conduct

General
- Civil or criminal

- No one needs to “open the door” first

- Method of proof is reputation, opinion, or specific acts


Cases where character is directly an issue 
- Illegal for felon to have firearm

- Defamation case ( π must prove her character damages by ∆’s defamatory remarks (character before/after is relevant)



- Negligent entrustment suits (EX: Father allows son to drive knowing he’s a bad driver)

405(b) “Character in issue rule”

- CE harder to admit in a civil case, but not the same w/ 405(b) where character’s an element in the cause of action !!!
Criminal: ∆ claims entrapment. State must prove ∆’s predisposition to commit crime, rather than trap ( Admissible

Civil: π claims libel. ∆ says π was a criminal ( Admissible. Character is an element of the cause of action

406 HABIT; ROUTINE PRACTICE !!!
Evidence of a person’s habit or routine practice of an organization, whether corroborated or not & regardless of eyewitnesses, 
is relevant to prove the conduct on a particular occasion conformed w/ the habit or routine practice


Habit: Individual Something that a person does on a regular or frequent basis in a specific situation !!!

Routine Practice: Organization. Procedure of a business !!!

General: Civil or criminal


More specific than CE ( Stronger likelihood bc repeat behavior

- W locks doors before bed. Use if an issue about locked doors arises
- ∆ can offer evidence he regularly jogs every Monday ( Habit

- W says ∆ always stops at stop signs ( Habit. Establish how often they ride together (must be frequent) 

- W says ∆ always stops at stop sign where accident happened ( Habit

- W says ∆ is a good driver ( Not admissible. Character Evidence

- Law school regularly issues transcripts ( Routine Practice

- Insurance Co. has investigator take statements ( Routine Practice
	Rule
	Use
	Form
	Opponent’s Response

	404(a)(1)
Character of ∆ 

“Mercy Rule”
	By criminal ∆ to offer evidence of his good character to rebut the charge of bad character implicit in the indictment or info
	Reputation & Opinion

Can cross-ex w/ specific acts
	Prosecution can cross ∆’s reputation & opinion W’s by asking about ∆’s specific bad acts relating to their character

Prosecution can introduce reputation & opinion W’s to show ∆’s bad character

	404(a)(1)

Character of ∆
	By prosecution to offer evidence to prove ∆ has the same bad character as victim allegedly has. 

May use only after ∆ attacked the victim’s character under 404(a)(2)
	Same
	Defense can cross-ex prosecution reputation & opinion W’s by asking about ∆’s specific good acts relating to their good character.

Defense can introduce reputation & opinion W’s to show ∆’s good character

	404(a)(2)

Character of  victim


	By defense to offer evidence of the bad character of the victim of a crime
	Same
	Prosecution can cross defense reputation & opinion W’s by asking about the victim’s good acts relating to their good character

	
	By prosecution to offer evidence of victims good character for peacefulness in a homicide case where ∆ accuses the victim of being the 1st aggressor
	Same
	Defense can cross-ex prosecution reputation & opinion W’s by asking about the victim’s bad acts relating to the victim’s character for violence.

Defense can introduce its own reputation & opinion W’s to show victim’s character for violence

	404(b)
“Prosecutors Rule”
	By either party in any case (usually criminal) to offer specific acts to show a factual issue in the case, such as motive, opportunity, plan, intent, preparation, knowledge, etc
	Specific Acts
	Opponent can introduce its own W’s who will testify as to other specific acts in rebuttal concerning the factual issue in question

	405(b)

“Character in issue rule”
	By either party in any case (usually civil) to offer evidence when the substantive law places a party’s character at issue
	Reputation, Opinion, & Specific Acts
	Opponent can cross-ex reputation & opinion W’s by asking about specific acts relating to person whose character’s at issue

Opponent can introduce reputation & opinion W’s to show character of the person whose character’s at issue


CHARACTER IN SEXUAL ASSAULT & CHILD MOLESTATION CASES

412 VICTIMS CHARACTER IN SEX OFFENSE CASE (PG 404)”Rape Shield Law”
(a) Not admissible in any proceeding:

1) to prove alleged victim engaged in sexual behavior


2) to prove alleged victims sexual predisposition
(b) Admissible

1) In a criminal case:


a) Specific instance of victims sexual behavior to prove one other than ∆ was source of semen, injury, or physical evidence;



b) Specific instance of victims sexual behavior w/ respect to ∆ of the sexual misconduct offered by ∆ to prove consent or 
                c) Exclusion violates ∆’s rights

2) In a civil case, to prove victims sexual behavior or predisposition, if otherwise admissible & 

              probative value substantially outweighs danger of harm to victim & unfair prejudice to any party.

              Evidence of victims reputation admissible only if it was placed in controversy by victim
(c) Procedure to determine admissibility 


1) Party that offers an exception must:


a) File at least 14 days before trial describing evidence & purpose offered, unless Ct for good cause permits during trial; &


b) Serve all parties & notify victim, guardian, or representative


2) Before admitting, Ct must conduct a hearing in camera & afford the victim & parties a right to attend & be heard. Must seal

- Applies to prosecution & defense (more common)

- Victims past sexual behavior ( Inadmissible !!!
- Victims past sexual predispositions (inferences) ( Inadmissible !!!
- Victims sexual behavior ( Inadmissible !!!
- Victim’s sexual fantasies ( Inadmissible

- Victim’s sexual orientation ( Inadmissible

- Victim’s clothing ( Inadmissible


Exceptions


1) Show someone else was source of semen or injury ( ∆ may offer evidence of victim’s prior sex acts



2) Victim previously consented ( Admissible. Shows consent


Civil: Presume inadmissible unless probative value outweighs prejudicial effect (not in criminal)

Sexual Behavior: Sex, contact, erotic activities (fantasies, dreams ( Maybe)


Wrongful Transmission of Herpes Case



- Stripper could admit Dennis Rodman IIED claim  ( Herpes was probative of her change in body image & employment !!!
- Victim was a dancer ( Inadmissible

- Victim had breast implants ( Inadmissible

- Victims sexual fantasies ( Inadmissible

- Victims sexual orientation ( Inadmissible

- Victims clothing ( Inadmissible

- Prosecution claims victim didn’t consent bc she’s a lesbian ( Inadmissible. Sexual Orientation

413 EVIDENCE OF SIMILAR CRIMES IN SEXUAL ASSAULT CASES !!!
a) In a criminal case against ∆ for sexual assault, evidence of ∆’s other sexual assault offenses are admissible
b) Gov’t intends to offer ( Must disclose evidence to ∆, including W statement or testimony  at least 15 days before trial

c) Doesn’t limit the admission or consideration of evidence under any other rule


- Prosecution can offer into their case-in-chief, evidence ∆ committed other rapes


- Previous incidents didn’t need to result in conviction !!! 

- Rape/Sexual Assault – Different name by jsd

- Only way to Present to Jury: Bring in alleged victim

- ∆ accused of rape 10 yrs ago, but never arrested or convicted ( Admissible
- Police Records ( Not Admissible. Hearsay

- Arresting officer “the victim told me she was raped” ( Not admissible. Hearsay.

- Trial for A’s rape. ∆’s asked about an acquittal for B’s rape. B testified, now dead ( Admissible. Former testimony.
414 EVIDENCE OF SIMILAR CRIMES IN CHILD MOLESTATION CASES !!!
a) In a criminal case where ∆’s accused of child molestation, evidence of ∆’s other child molestation offenses admissible, & may be considered for its bearing on any relevant matter
b-c) Same as 413

d) “child” means a person below the age of 14

- Prosecution can offer into the case-in-chief, evidence that ∆ committed other rapes


- Previous incidents didn’t need to result in conviction


- Nothing about a previous settlement is admissible ($ or existence)

- MJ settled a rape charge. State wants to admit at current trial ( Accusation admissible. Settlement isn’t
- Child told psychologist about former rape charge. Child didn’t testify. Psychologist did. Admissible at current trial?

- Child wants to testify at trial ( Admissible

- Psychologist ( Not admissible
415 EVIDENCE OF SIMILAR CRIMES IN CIVIL CASE for Sexual ASSAULT OR CHILD MOLESTATION !!!
a) In a civil case for DAS or relief against ∆ for sexual assault or child molestation, evidence of ∆’s commission of another offense(s) of sexual assault or child molestation is admissible 

b) Must disclose to ∆, including W statements or testimony they expect to offer

Value of Propensity Evidence


- Prove ∆ committed sex crime by showing evidence they did it to others



- Greater probative value to prove propensity 

- Propensity evidence ( Encourage less weight on ∆’s testimony



- More likely to repeat crime than average criminal



- Must be relevant (403) ( May require 403 balancing test



- 413-15 not adopted by TX State Ct (not federal)

 - π charges sexual harassment, brings in 3 women to testify same act ( Inadmissible. Past act, not sexual assault.

AUTHENTICATION  !!!
Applies when you bring in physical evidence, you must authenticate it !!!
- Must prove physical evidence offered is what it purports to be
- Not what purported to be if contaminated, altered, mishandled

- Chain of Custody: Protect evidence by tracking all handlers
- May still challenge after authenticated
- Authenticate gun in homicide case ( 1) Show it was murder weapon (use ballistics expert) 
                                                                2) Connect to ∆ ( Registration, W saw ∆ w/ it, officer found in ∆’s house, etc

- Coke possession ( 1) Toxicology test-performer (not report bc violates confrontation clause) & 2) Seizing officer
- ∆’s incriminating diary entries ( 1) Prove his diary & he wrote.  W testifies it was his. Officer who collected.
- Photograph ( Anyone who’s familiar w/ photo content can authenticate

- Recording ( Anyone who’s familiar w/ their voice

- Drawing of the crime scene ( Anyone who’s familiar w/ the area

902 – Items automatically authenticated - Considered to be reliable enough w/out authentication process 
BEST EVIDENCE RULE !!!
PAGE 487

General
- Applies any time offering a writing, recording, movie, or video time ( Rule applies

- Prohibits a W from testifying to the content of those items

- If W’s personal knowledge is separate & apart from it ( May testify

- If someone were to read a letter & testify to what is in the letter ( Inadmissible. Best evidence is the letter.

Applies



- Original copy


- Duplicate (copy made from same impression as the original) !!!



Caveat: Inadmissible if authenticity issue



- No duplicate, can’t obtain through subpoena, if other party has the item & won’t produce it ( Use secondary evidence 



- Secondary Evidence: Someone who saw the item can testify to its contents



- Must show it wasn’t lost or destroyed by any bad faith on their part (inadmissible if negligence)



- W records accident & testifies ( Admissible. PK, not relying on the recording

- W sees recording of accident & testifies ( Inadmissible. Best evidence is the video. They don’t have PK


- “Are you away a video was made?” ( Admissible


- “Did you view the video?” ( Admissible.

- “Which car ran the red light?” 


Original or duplicate exists( Inadmissible. Knowledge comes from video.



Original or duplicate not available ( Admissible
STRUCTURE

Relevance

1) 402 Is the evidence relevant?


- Is it excluded by the Constitution, Congress, FRE, or SupCt? ( Yes=Exclude

2) 403 Is the probative value substantially outweighed by the danger of: 



-  Unfair prejudice? (Yes=Inadmissible


- Confusion of the issues (Yes=Inadmissible


- Misleading the jury (Yes=Inadmissible


- Undue Delay (Yes=Inadmissible


- Needless repetition of evidence (Yes=Inadmissible
Witnesses


1) Does W have personal knowledge useful to the trier of fact?


2) Did W oath or affirm to tell the truth?

Hearsay

1) Is it hearsay? 



1) Out of Ct Statement?


2) Offered by declarant?



3) Offered for the truth of the matter asserted?


2) Why is it offered?


3) Is there an exception or exclusion it would apply under?



Exception ( It’s hearsay but admissible



Exclusion ( It’s hearsay & inadmissible
Does hearsay meet any exemption?


1) Not under 802(d)(1)


2) Why is the statement important? “It’s important bc it’s offered against a party & is the parties own statement

“This statement is a part opponent’s admission & is an exemption from hearsay”
803(2) Excited Utterance


1) Is it an excitable event?


2) Was it made while still under stress of the event?

803(5) Recorded Recollection
1) Try to refresh W’s memory (612)

2) If you can’t do so, try to admit under 803(5)

Is the statement admissible under the Confrontation Clause
1) Is it hearsay?


No ( Not admissible

Yes ( …

2) Is there an exception?

No ( Not admissible



Yes ( …

3) Was the statement testimonial?



No ( Not admissible

Yes ( …

4) Was the declarant unavailable?



No ( Not admissible



Yes (…

5) Was ∆ subject to cross-ex?



No ( Not admissible 

Yes ( Admissible!

Test: CE 


Criminal Case
404(a) – Not in case-in-chief


Exceptions





1) ∆ opens up the door


2) Character is ultimate issue in the case


3) 404(b) - Allows prosecution in its case-in-chief, w/out ∆ opening up the door, unless used for propensity


4) 413 & 414

5) Impeachment purposes 608 & 609
Defense can bring in CE when:


1) Character W’s (open-up-the-door- prosecution can respond in kind)


2) Victims character (open-up-door)


3) Character the ultimate issue

Civil Case


Prohibit unless




1) Character is the ultimate issue in the case




2) Impeachment

TEST TIPS 

General 

- 3 hours, 60 MC (1 pt each), 2 short answer (10 pts each) = Exam total of 80 pts

- Don’t have to know rule #’s or know rule verbatim—just understand the gist of it

- Langdell: Know 400 & 800 rule #’s


- Q&A series for MC ( Very good


- Very thorough


- CALI hit or miss but top students used ( Great for Evidence

- MC & short answer just like class problems

- When explaining prejudice, explain why it doesn’t have probative value


- Exclusions – not hearsay 

EXAM REVIEW MC (from a previous exam of his)
1) C
2) C

3) C


A isn’t correct bc the accountant would be covered by the attorney-client privilege


B isn’t correct bc the report was prepared for the lawyer

5) D, all of the above


A is correct bc it shows Louis’ bias


B is correct bc alcoholism can affect your perception (not covered)


C is correct bc 608 Prior bad Act


D is correct bc 609 automatically admissible

6)  A, hearsay offered to prove the truth of the matter asserted


B is incorrect. Not a party admission bc she’s offering it


C isn’t correct bc it is hearsay


D isn’t correct bc parties can waive

7)  B, In a criminal case, ∆ is allowed to open up his character. Goes to his peaceful character to show he didn’t murder David.


A isn’t correct bc whether he’s peaceful doesn’t go to whther he’s believable


C isn’t correct bc it is admissible


D isn’t correct bc repuration can be used to prove character

8) A


B isn’t right bc relative is competent


C isn’t right bc doesn’t go beyond direct exam


D isn’t bc character is always relevant

ESSAY EXAM REVIEW
Issues w/ W Answers #1

Defense


- Object for 404a CE --> Shelter for battered & abused women creates bias against him


- Object for 403, highly prejudicial to bring in evidence he’s been beating his wife. 



- Main argument that it’s so prejudicial. Also, there’s no great need to know how they met


Prosecutor


- Main Argument: 404b – argue as prosecutor that he beats her





- 2nd Argument, that he beat her before would refute the defense that he made a mistake


What about the condition where W met her?


Defense - Object on the grounds that she’s a social worker & giving a medical opinion



Prosecution: She has PK & can describe what she observed. Lay W would perceive – no expertise needed

What about #2 W Answer?


Defense: Main Argument: 404a CE. Hearsay. 

Prosecution: 



Main Argument: 404b. If he threatened her before w/ a knife, it refutes his mistake & show’s intent.


Not hearsay bc she told to her was for purposes made for medical treatment by social worker who was volunteering. 
IN-CLASS PROBLEMS

BOLSTERING & IMPEACHING WITNESSES
Civil: Auto accident


- π calls accident W. Then π calls C who says W is honest. ( Not allowed. Can’t bolster W who hasn’t been attacked.



- Cross-ex: ∆ asks R, “ Are you π’s brother-in-law?” (pg 818) ( Not allowed. Evidence of bias doesn’t fall under opinion


   or reputation that a W is truthful. Character or truthfulness hasn’t been attacked



- Cross-ex If ∆ asks R on “Isn’t it true you lied on your income tax return?” ( π can call W2 re: honesty


- ∆ brings in S to testify ∆ never hit π. π wants to bring in C to testify “R is as honest as they come” 


( Allowed. When ∆ called a W who said the opposite of R, it brought R’s truthfulness into question.

Breach of K 

Π testifies “We shake hands on a K” but E testifies “We never shook hands on a K” π calls N, a business partner of E


- “In your opinion, is E a K breaker? ( Allowed. π’s original testimony was attacked 



- “Doesn’t E lie about his age weight, & golf handicap?” ( Not allowed. Not relevant


- “Doesn’t E have a violent temper?” ( Not allowed. Temper not relevant.


-  “E has a reputation for being a liar”



- E calls W  “E volunteers at a home for retarded kids” ( Not allowed. Not relevant to character for truthfulness


- Cross-ex “Didn’t you overstate your income on your mortgage app? (Not allowed. Mortgage app is extrinsic evidence

IMPEACHMENT OF WITNESSES
V-27 Defense - Argue prejudice, presumptively inadmissible
V-28


Question 1? Not admissible under rule 608 Prior conviction has no probative value of his truth telling. 

Question 2? No. Misdemeanor inadmissible unless a dishonest crime


Question 3 -  Defense: May have some bearing on ∆’s character, but highly prejudicial

Question 3 - Prosecutor: Argue most men who have sex w/ 14 yr olds cover it up. Goes to credibility

Question 4? Presumptively inadmissible under rule 608 bc <10 yrs. No strong argument to overcome presumption
V-68


- Birth certificate & name ( Admissible. 608. Not a prior conviction issue. Dishonesty has high probative value


- Prostitution ( Inadmissible. Not reflective of honesty


- FBI Rap Sheet ( Maybe. 609. Over 10 years


- Civil Deportation Proceeding ( Inadmissible. 609. Not a prior conviction. Possible under 608
V-70 ( Shouldn’t need to bring up unless she denies the conviction
V-71


- Inadmissible. 404, but since ∆ will testify, admissible under 609


- <10 years, not inherently dishonest crime ( Weigh probative value vs. prejudice


∆: High risk of prejudice, too similar to current crime, over 10 yrs


State: Statutory rape involves deceit & concealment. Shows probative value



*If rape: (More likely to exclude. More prejudicial to ∆, may not involve as much deceit
V-72 ( Inadmissible. 404, but since ∆ will testify, admissible under 609

Child Molestor



- Rule 609 ( Admissible


- >10 years, not inherently dishonest crime ( Weigh probative value vs. unfair prejudice



- Civil case ( Easier to admit


- ∆: High risk of prejudice—jury may be blinded by a permanent bias



- State: Statutory rape involves deceit & concealment, which shows probative value


Assaulting a Police Officer



- Rule 609 ( Not admissible


- >10 years, not inherently dishonest crime ( Weigh probative value vs. unfair prejudice



- Civil case ( Easier to admit


- ∆: Low relevance to honesty


- State: Lack of respect for authority
V-65 ( After ∆ testifies, state brings in bad character W’s on cross-ex ( Admissible. 608 
V1-20 ((d) Admissible. Made as an agent of the company
PRESENT SENSE IMPRESSION & EXCITED UTTERANCES
V1-42 

- 911 calls are always excited utterance’s


- Not a present sense impression


- Describing clothing, not the event



- Called 911 2nd time ( Too much time elapsed


- Describing the criminals after the event that occurred


- Diff if the tape recorder wasn’t working? ( Yes, 911 operator
VI-48


Tape ( Admissible. Excited utterance. Made while he was still under the stress of an excitable event.

Would it make a difference if one could hear shots on the tape? ( Doesn’t matter. Let jury decide.

Caller say “I was just on the street…”( Excited utterance. w/in the timeframe bc on street=relatively soon
VI-50


What result?



- Hearsay. Questions can be hearsay if they make a statement.



- It’s an excited utterance. It’s just after an accident, & she made a statement related to the event.

Is this admissible?



- Admissible. Party admission. Presumably she sued him or the trucking company. 


- He’s an agent of the company as a truck driver & acted w/in the scope of his employment when the event occurred.

Can it be used to show that the driver worked for Daniel’s trucking?


VI-51 How should Ct rule? ( Present sense impression. 1st & 2nd person are describing an event while it’s happening.
VI-55 May π introduce Westerly’s testimony at trial as evidence the driver was speeding?
V1-57

What result? ( Most of the statement is admissible


Dr’s statement of ( Inadmissible. Statement of fault 803(4). Driver isn’t pertinent to his ability to treat or diagnose. 
HEARSAY
Michael Jackson iPhone Recording


- Evidence admitted t show Dr’s knowledge that MJ was not doing well. MJ slurred “We have to be phenomenal…”


- Admissible bc not offered to prove the truth of the matter asserted
PRIOR ADMISSIONS
V1-22


May he do ( Hearsay not excluded


How can you get it admitted? Call as a W, If he claims he doesn’t own the pond


Smith would like to introduce (

Smith wants to introduce as W ( Not admissible. Hearsay. Father is not a party


May Hatfield introduce this W? Hearsay. Grandfather isn’t a party

V1-119


Is the officers testimony…( Admissible. Officer may testify to prior identification as long as she’s available for cross-ex


Would the situation… ( Admissible as long as she’s available for cross-ex

V1-120 ( Person that wants to impeach the W is one who called her. Party would have her declined as a hostile W (cross-ex)
V1-38 ( Admissible. Party admission under co-conspiracy. Furtherance of conspiracy bc recruiting attempt
V1-25


Inadmissible. Hearsay. Not party’s own statement. 


Would the result be diff if… ( Admissible. Should’ve objected if not guilty
803 EXCEPTIONS
VI-44


May Kasper call the neurologist? ( Important to know what caused symptoms. It’s critical he describe events as they occurred


May Kasper call the physical therapist? ( Yes, went for med treatment. Doesn’t have to be a conventional/traditional treatment

May Kasper call the Faith Healer? ( Yes, not req’d to be a Dr, as long as it’s for purposes of medical diagnosis or treatment. 
V1-45


“I feel great” admissible?  ( Admissible under 803(3) to show present state of mind


“Spring is here, Tra la la!”… ( Admissible. Not offered for truth of matter asserted. Shows present state of mind.

Company emails? ( Admissible. Not offered to prove the truth of the matter asserted. Only infers state of mind

V1-46


 “I’m afraid to get anything from him...I heard…” ( Hearsay, but admissible under state of mind exception. Shows fear.

“No razorblade here”? ( Not hearsay. Doesn’t try to prove truth of the matter asserted (Razor in the apple)

“This tastes strange, bitter”? ( Hearsay, but admissible under the present state of mind exception to show it tasted funny.

“My stomach hurts”? ( Hearsay, but admissible under the present state of mind exception. Shows his stomach hurt.


Mrs. People’s Testimony about what he said was wrong? May have problem admitting under 803(3)


Orderly’s testimony? ( Admissible bc for purposes of medical diagnosis or treatment. Doesn’t have to be made to a Dr.


Statement re the apple coming from Mr. Crabtree ( Not admissible. Statement of fault.
VI-53 May he do so? Admissible. Excited utterance. Made in a shocking situation & stated to prove the truth of the matter asserted
VI-60


May the psychiatrist testify about his statement re robbing bank? ( Admissible. Important for Dr to know source of depression.

Privilege issue re med records ( Argue he waived the privilege when he wrote the letter
VI-61


May the sister testify? Hearsay but admissible as a present sense impression.

Can she testify about the pain? Yes. Present sense impression includes pain


Can she testify about his threat to kill himself? Yes, not hearsay. His statement only infers his mental state.


Would it be different if the statement made after the suit was filed? No, but carries less weight since after the suit was filed.
V1-63


Is “Will I guess his back is better” admissible when Martin testifies to his wife’s statement? Hearsay, but admissible under the present sense impression exception( statement while event occurred that’s offered to prove the truth of the matter asserted. He has 1st hand knowledge of what she heard & it meets the present sense exception to hearsay for what she said. 

May wife be asked by ∆ what she said? Admissible. It is still hearsay, still comes in under the same exception.
V1-71


1a) X Rays: Admissible under business record exception to hearsay. Observed & recorded in business record. 


1b) Pt complains of numbness ( Admissible 803(4) Double hearsay. The record is hearsay & statement in the record is hearsay. 


2) By a Nurse? ( Admissible, under 803(6)


3) By a Dr? 


1a)Mary is remarkably cheerful: Admissible, important to note pt state of mind in medical record

1b) Said she didn’t want to go home: Admissible, it is the nurses observation in the record about the patients state of mind.


      Not offered to prove the truth of the matter asserted. It is merely an inference into her state of mind.


2) By physical therapist? ( Admissible, important to note in medical record


3) By a Dr? (Admissible under 803(6). Important to medical record
V1-67


Should it be admitted? ( Admissible under 803(8) public records made in the course of the officers duty to report.

Driver said he couldn’t see color of the light: ( Inadmissible. Hearsay bc statement w/in the report.


Teenage Driver comment: ( Admissible. Observation important to the report.
V1-68

Did the judge reach the right decision? May admit under 803(5) bc W adopted the statement when she signed it. However, it may be inadmissible (most likely) bc she testified that she didn’t remember it bc she was on drugs. 
804 EXCEPTIONS

V1-89


Are the affidavits admissible? 



- Not admissible. Affidavit not taken at proceeding. Also, no chance to cross-ex



- May try to admit under 803(5) Prior recollection by refreshing their memory


Is the psych’s probate Ct testimony admissible? ( Not Admissible bc they weren’t unavailable


- Always Ask! Is the persons testimony your offering unavailable? (!!!)

Is the judgment of the Ct admissible? ( Admissible bc public record
V1-90


May her statement to the Congressional Congress be introduced at the perjury trial? ( Admissible as a party admission

Instead of the transcript, what if the staff asst testified?


- Admissible. Party admission bc she has personal knowledge from presence at hearing



- Would you prefer the transcript or the staff asst?( Transcript is preferred bc more accurate
V1-91

May prosecution introduce testimony from the preliminary hearing?


- 2 weeks is short but argue that 804(a)(4) Declarant Unavailable due to injury



- Not admissible bc opposing counsel will have her present once she’s out of hospital, delay proceeding 


Would the situation be diff if she was in intensive care & unable to leave hospital for 6 months



- Yes, Admissible bc 804(1)(4) Declarant Unavailable
V1-92

How should the AppCt rule?



- 1st question ( Is she unavailable?



- Declarant Unavailable if reasonable effort shown to get her to come to Hawaii for the trial ( Transcript Admissible

What if the issue was diff in the 2nd trial & she’s unavailable? ( Not admissible bc no cross-ex on same issue
V1-99

May state offer Adam’s statement to identify Peck as the bank robber? 


- Unavailable bc dead



- Statement made bc believed death imminent



- Robbery trial ( Not admissible ; Homicide trial (Admissible 



- Could offer as excited utterance ( Don’t have to prove he’s unavailable w/ EU

Had Adam’s died of the gunshot would, could state introduce his statement if Peck were tried for murdering him?



- Dying Declaration at homicide trial ( Admissible
V1-100

How should the Ct rule?



- Unavailable bc dead



- Statement made bc believed death imminent



- Admissible( Non-verbal assertion is an exception to the hearsay rule as a Dying Declaration


- Not excited utterance bc wasn’t a spontaneous statement
V1-101


Will her statement “Billy Olds shot me” be admitted if there’s evidence that when she made this statement she knew….


- Doesn’t say she died so no proof she’s unavailable


- If dead & homicide trial ( Admissible



- Excited Utterance ( Admissible 

Is Ct more/less likely to admit this one than the simple one? ( Depends whether she’s unavailable & when she made it

Tom Novack charged w/ Young’s murder, will the statement be admissible on his behalf?



- Unavailable, offered in homicide case



- Admissible as a dying declaration (as a ∆)

V-110 May the Ct introduce Henderson’s admission of this fact? ( At the time she made the statement it was very damaging to her
V1-115


How should the Ct rule about Hagler’s statement? ( Admissible under 804(b) Statement of Family History bc she was his wife

Can the letter come in? ( No. Sandra’s available
V1-116


Can the state introduce the identification of Stan Hardy that Moe made after he was gunned down?


- May be admissible as an excited utterance



- Not admissible as a statement of impending death bc he is available, even tho he though death was imminent
Vi-116 Can Suellen testify to what Amanda told her? (Not admissible. Not a declaration against her financial interest—hearsay.
CONFRONTATION CLAUSE

V11-4


Admissible? Not admissible. Not a testimonial statement bc made during ongoing emergency 


Would it be diff if Gordon left the state & his whereabouts are unknown? Same


Diff if tweet said “Tell Cops”? Same


If sent to officer & 30 people? Same


If officer was only person who received it? Same

If text message? Same

V11-5


Pediatrician’s testimony admissible? Maybe. 



- Ct uses reasonable person standpoint to deem it a testimonial statement ( Admissible



- Ct uses 3 year olds standpoint ( Not admissible bc child doesn’t understand it could be a prosecutorial statement

Video of psych’s questioning? 



- If police setup the interview ( Testimonial



- If not set up by police ( Same standpoint as Dr. (but usually a psychologist doesn’t tape interviews)
V11-2


Is the logbook a business record? 


If it only notes suspicious people ( Not admissible bc kept for litigation purposes



If it lists all visitors ( Qualifies as an exception 


Written statement “Dick shot me”? Maybe. Dying declaration. Not excluded under CC. W almost always unavailable
IV-1


Photo of the intersection: Not admissible. Excluded under 407 Subsequent Remedial Measure

Testimony that a week after the accident the RR added a Wooden Barrier: Same, testimony, picture treated the same


Same evidence as in B, after RR alleged the hwy… Admissible


Same evidence as in B after an expert… (Admissible. Claimed there was nothing they could do but then they did this


Testimony from an employee… ( Inadmissible bc tries to show they were negligent in speeding

COMPROMISE & OFFERS TO COMPROMISE
IV-3


Is the owner permitted to do so? Admissible. May show amount of settlement, to show bias


Would it be diff if π was paralyzed? Yes, would expect more $

IV-4


Can owner introduce into evidence? 

Suppose owner begins negotiations… 



Civil Not admissible to prove fault
Criminal Admissible bc offered for another purpose

IV-5


Admissible? Admissible bc there’s no dispute involved 

But if the other argues & wants more $ ( Not admissible bc now there’s a dispute
CHARACTER EVIDENCE
V-42

What ruling & Why? Not admissible under 404(1). Classic CE

“I wish you were dead.” Admissible bc prosecutors statement is a party admission.  Also not hearsay.

V-52 Would you object to the question? Yes, object under 404(a) or 403. Booking #’s in mug-shot suggest prior arrest (prejudice) 

V-1


State show ∆ had an arsenal of guns: Inadmissible. 404(a)


Past violent crimes? Inadmissible. Prosecution can’t introduce prior instances of conduct in it’s case-in-chief.


Bartender says ∆ had violent reputation: Inadmissible, 404(a)
Bartender says Victor had violent reputation: Admissible Argue that he opened up the character of the victim for being violent 
V-23


CIVIL TRIAL


Evidence that Pastor is violent: Admissible. Claiming self-defense so ∆ is allowed to open up victims’ character


Give 10 ex’s of victim’s bad behavior: Inadmissible. Can’t admit past instances of conduct


Pastor’s reputation for unprovoked violence: Inadmissible. Character W must be familiar w/ persons character


Evidence of Pastor’s 2 prior fights? Inadmissible. Can’t admit past instances of conduct


CRIMINAL TRIAL


Can bartender testify victim isn’t violent? Admissible


Can bartender testify about victim attacking others? Inadmissible. Can’t admit past instances of conduct
V1-41 
Testimony by Frank Patch? Not admissible. CE under 404(a) being used for propensity purposes

Certified record of ’99 kidnapping? Not admissible. CE of kidnapping unfairly prejudice, for propensity purposes

Testimony of 37 year old woman? Admissible. Attempted rape is admissible, even if on trial for child molestation

Testimony of the landlady? Not admissible. Hearsay. May bring in 9-yr old

Landlady of ∆’s reputation as a sex fiend? Not admissible. 404(a) CE
V-57

Can EW testify he’s not a sexual deviant? Admissible. ∆ can open up his character—expert W’s can give an opinion under 404
Can EW testify he couldn’t have committed it? 

- Criminal Case: Not admissible. Expert W’s can’t give an opinion on the ultimate issue in a criminal case (704, pg 862)



- Civil Case: They can give an opinion on the ultimate issue in a civil case

Can Smith’s wife testify he’s not a sexual deviant? Admissible. She may give an opinion as a character W (not wise for ∆ tho)
Can Smith’s wife testify he couldn’t have committed it? Not admissible. Not an expert, not helpful, & she wasn’t there* (*main)
V-58


Can the investigator testify as a character W? Admissible. ∆ can open up the door w/ CE. 


What type of cross-ex is expected? Payment, lots of “are you aware she did xxx”

V-59


Reputation for being peaceful & non-violent? Admissible. ∆ can open up his character w/ CE


If accused of theft… Same

V-60 Must the Ct hear from all 15 W’s re: his reputation: Judge may exclude under 403 cumulative evidence

V-64


Is implied evidence of her being a drug-user admissible? Admissible. May offer evidence of victim’s character.


Is evidence of dealers being in the parking lot? Admissible. Relevant


May prosecutor call W on rebuttal? Yes, prosecution may respon-in-kin when ∆ opens up her character


May prosecution bring in fact that Samuel’s was a drug user? 

- Admissible. When ∆ opens up the door on her character,it opens the door to his character too

V-92

May the prosecutor play a tape of her phone call? Admissible. Excited utterance


What if she waited 24-hours before calling police? 

- Not admissible. It would be had to prove she was under the stress of the event to admit as an excited utterance
V-38


That Stover had consensual sex w/ 3 men: Not admissible


That Stover had consensual sex w/ Dale: Admissible. Prior consent w/ ∆ is an exception of victims past sexual behavior


That Stover was involved in a longstanding sexual rltshp…Not admissible
V-40 At trial Calhoun attempts to call…Neither are admissible
V-96


Each of Sokol’s children have a diff father: Not admissible


He found her w/ diff men: Not admissible


Her interaction looked comfortable…same as w/ other men: 1st part admissible. 2nd part isn’t (past sexual behavior)


In his opinion she’s promiscuous: Not admissible. Can’t give reputation or opinion testimony about her history

“I’d love to, take me home” Admissible. Relevant to reasonable belief of consent


Testimony of Nelson: Not admissible


Testimony of Harley: Judge’s discretion-probably admissible


Testimony of Pamela: Inadmissible. Character W for ∆ can only offer reputation or opinion (not specific instances of conduct)


V-97


Carson’s military pay is garnished for 3 women’s child support: Inadmissible. Irrelevant & violates CE

Never seen him twice w/ the same woman: Inadmissible.


Put his hands all over them: Inadmissible


∆ brags about sexual conquests: Inadmissible.


In Morrison’s opinion he’s lecherous: Inadmissible. Prosecution can’t offer in their case-in-chief


Saw ∆ forcibly grope a woman: Admissible under 413, past sexual assault


Told by another customer: Inadmissible hearsay


“I’ve never pushed myself on any lady”: Inadmissible 


He won’t take no for an answer: Inadmissible


Testimony of Rory: Admissible. Past sexual assault. ∆ could argue 23 years too long & he was a juvenile (403, too prejudicial)


Testimony of Nancy: Admissible. Past accusation of sexual assault. Use her non-report to impeach her/attack her credibility

Habit & Character Evidence

V-2


Testimony he was a bad foreman? Not admissible. CE w/ specific instances of conduct


How to admit? Admissible. 405(b) if π can show employer had notice ∆ was a bad foreman upon hiring

V-3  What ruling & why? Admissible. 405(b). Shows predisposition.
V-7


Homeless on day of robbery: Admissible. Object by argueing relevance


Morphine Addiction: Admissible under 405(b). Motive.


Physically threatened friend: Not admissible. No basis under 404(b)


Shoplifting 6 months earlier: Admissible. 404(b). Motive to shoot same clerk.
V-8


Allow W testimony: Not admissible. The fact that other grocery stores were robbed doesn’t justify. Not unique.


What if diff gender? Not admissible. Not unique-enough to justify.

V-9

1) Not admissible. 404(a) CE. Unfair prejudice.


2) Admissible. Shows predisposition to negate entrapment defense.

3) Not admissible. 404(a) CE. Unfair prejudice.

4) Not admissible. 404(a) CE. Unfair prejudice. 

What should the state argue if her defense is that she doesn’t know how to roll one? 404(b) Knowledge (prior possession)


5) Not admissible. Prior evidence wouldn’t show she’s a felon


6) Admissible. Character in issue bc truth is an issue in a libel case


7) Not admissible. Not relevant to character trait of a thief

V-10 Is Anita’s & Brenda’s testimony admissible? Admissible. 413 is an exception. Evidence of prior sexual assault
V-12


How should the judge rule? Admissible. Enough similarities & close in time (neighborhood, age, night, fled)


What about the acquittal? Admissible. 404(b). Acquittal means they couldn’t prove it beyond a reasonable doubt. 


How to object? 403 & unfair prejudice.
V-13


Tickets: Admissible. 404(b) Motive.


Telephone Calls: Admissible. 404(b) Plan/Scheme


Weapons: Admissible. 404(b) Plan/Scheme
V-14


1) Admissible if it was Jones’ mask that came off


3) Not admissible. Crimes aren’t similar enough
V-15 What ruling? Not admissible. Didn’t ride enough to be a habit 
V-44


1) Admissible. Connection b/w the crimes


2) Not admissible. Not relevant.


3) Not admissible. CE not relevant to the robbery case.
V-45 Should it be allowed? Admissible. 404(b). Motive to buy drugs
V-46


1) Admissible. 404(b). Opportunity & Knowledge


2) Items could go to scheme if there is a connection to him

V-47 Can Plata burglary be admitted? Admissible. Enough similarities, especially the credenza
V-50 Admit other 2 instances? Admissible. 404(b) similarities in identify or common scheme
AUTHENTICATION
X-1


Why’s the letter not hearsay? 801 


How to authenticate? Someone familiar w/ the letterhead. Could authenticate yourself “Is this the letter you received?”


What if email? Authenticate yourself or by sender
X-2


Why’s it not hearsay? Party Admission Rule (in furtherance of a conspiracy)


How to authenticate? Person who made the recording & have someone identify the voice in the recording

X-4 Why no need to authenticate? Hearsay

X-5



A. Is it hearsay? No, just a recording of him changing the tire –not a statement


How to authenticate? Anyone familiar w/ π


B. X ray of π’s knee: Is it hearsay? No




 How to authenticate? X-ray tech, hospiral record-keeper


C. Is it hearsay? 









How to authenticate? Self-authenticated 902 Descriptions, signs, labels


D. Is it hearsay? No, party admission.




How to authenticate?  Someone familiar w/ π’s voice


E. Is it hearsay? Yes, but admissible as a business record
How to authenticate?


F. Is it hearsay? Yes, admissible, bc needed to prove

Ho to authenticate? Self-authenticated. Public document.


G. N/A


H. Not physical evidence












BEST EVIDENCE RULE
Hypo 11.1 pg 497 1) Fed Agent may testify
2) Admissible. Duplicate copy.

Hypo 11.2 pg 498 In his best interest to produce the receipt, but may testify bc has PK

Hypo 11.3 pg 499 Admissible. Duplicate.

Hypo C pg 502 Inadmissible. Authenticity of duplicate issue

X-7

Photocopy of robber? Admissible. Duplicate


Photocopy of original prepared a week before the trial? Admissible. Duplicate.

X-8


Testimony of officer logging into website? Inadmissible. Knowledge came from what’s on the computer


Printed copies? Admissible. Duplicates.
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