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*********************  INTRO  ***********************

*****************************************************
CRIMINAL BASICS

Prosecutor - State rep. w/ duty to serve justice


Consequences/Sentences


1) Incarceration



2) Death



3) Fine



4) Probation (rehab)



5) Community Service



6) Restitution

Jury Nullification - Jury excuses an offense when facts show otherwise


Evidence - Light most favorable to prosecution
BURDEN OF PROOF

Definition



 - The degree to which a prosecutor must establish guilt in a criminal case


Proof Beyond a Reasonable Doubt



Definition




- Impress upon the trier of fact the necessity of reaching a subjective state of certitude on the facts at issue


General




- Civil: Preponderance of the Evidence




- Degree of claim higher in criminal





- Ensure innocent man not convicted (reduce margin of error)





- Creates confidence in society & law





- Due Process Clause won't allow burden of lower proof

COMMON-LAW ELEMENTS OF A CRIME 


1) Mens Rea "Evil Mind"



CL History




- Developed as an attempt to make the seriousness of a crime depend upon the moral blameworthiness of ∆'s thoughts


General




- Subjective, determined objectively (reasonable inference from circumstance)




- Insanity negates Mens Rea (prevents ∆ from mental responsibility of actions)


Example




- ∆ steals air force bombing cylinders. Theft-->Must prove intent to steal



Transferred Intent




- Intent follows the harm




- ∆ intents to harm A, but harms B or hits window. The intent to harm A transfers to supply the mens rea for harming B. However ∆'s intent to harm doesn't transfer to supply mens rea to harm property



Deliberate Blindness




- MPC 4 states of mind that give rise to culpability:





1) Purposely





2) Knowingly (doesn't require knowledge on ∆'s part)





3) Reckless





4) Negligent


Voluntary Act (vs. Mens Rea)



- Directed by will of individual




- May be result of habit




- Unconsciousness negates(No treatment = No sentence)




- Insanity doesn't negate (Treatment may exist)




- EX: Heart attack not voluntary, Waiving gun & accidentally shoots is voluntary


2) Actus Reus "The Evil Doing Act" (Always Discuss!)   



Requirements (Don't spend much time on. Dispense at begiinging of essay)



1) Voluntary Act - One willed or directed by the ∆




2) Causation




3) Result



Involuntary Act 




- ∆ has no conscious control over the act




- Lack of a voluntary act is not the same as lack of a mens rea 



General



- One can do a voluntary act w/out a crim. mens rea



- Actus Reus same for Murder1,2, VM, IM, CNH, SAME IN TX




- Murder1: Intent to Kill-->Felony1





- Attempted Murder: Intent to Kill-->Felony2 


Strict Liability Crimes




Definition





- Crimes where the ∆ need only do the prohibited act w/out any accompanying mental state (No Mens Rea)





- Usually crimes that protect public health, safety, or welfare




Example
Traffic Laws, Actus Reas





1) Voluntary Act





2) Cause - Not needed





3) Result=Speeding




Automatism/Unconsciousness as a defense 





- Prevents ∆ from doing a voluntary act





- In many jsd, automatism is a separate defense from insanity





- EX: Sleepwalking, seizures




Conduct as legal duty & Failure to Act





- A legal duty an be created in diff. ways: §, Ct decisions, express/implied K





- Failure to perform duty + mens rea -->may be a crime





- EX: Daughter doesn't feed incapacitated mother-->implied K to care

*************  MALICE AFORETHOUGHT  ***************

*******************************************************
Definition


- An evil heart, fatally bent on mischief 

History


- Originally meant ∆ killed intentionally & w/ hatred, spite, or ill will, according to some preconceived plan

Modern: 4 Mens Rea

Express Malice



1) Intent to kill or

Implied Malice



2) Intent to cause serious bodily harm (Implied bc no intent to kill) or


3) Depraved Heart Homicide or


4) Felony Murder

General


- Malice req'd for murder (included DHH) (!)

- Felony: Not all have malice


- No Malice in Strict Liability crimes

Premeditation


- Reflective process prior to killing

- Distinguish on premeditation, not on the worst crimes


- Weapon doesn't prove premeditation

******  ORIGINS OF COMMON-LAW HOMICIDE  ********

*******************************************************
[REASONABLE]-------[UNREASONABLE-Civil]------[RECKLESS-Gross Negligence]------[KNOWLEDGE, INTENT]

Early Common-Law


1) Murder - "Malice Aforethought"



2) Manslaughter


Pennsylvania Pattern of Homicide


Types






1) Murder in the 1st Degree (Sentence: Death)





1) Express Malice (Must have 1st form of malice: Intent to Kill)





2) Premeditation & Deliberation






- Defined as what they aren't: Heat of Passion Killings




2) Murder in the 2nd Degree (Sentence: Life)





1) Express or implied Malice (all 4 ok)





2) No Premeditation & Deliberation





Examples





- Intent to Kill, but no Premeditation & Deliberation






- Frenzied multiple stabbing (No sign of premeditation)





General







- Often impulsive

*************  NO MALICE  *************

*************  VOLUNTARY MANSLAUGHTER  *************

***********************************************************
Definition


- Intentional killing, without malice, committed in the heat of passion due to adequate cause

Requirements


1) Heat of Passion


2) Adequate Provocation



1) Come from the Victim



2) Objectively sufficient (reasonable person in ∆'s position) 

General

- Lesser included crime of murder & less culpable bc it lacks malice (!)

- Lacks malice bc killing done in the heat of passion due to adequate cause (!)
Heat of Passion

"the imperfect right to self defense"


- Must arise suddenly in response to adequate provocation

- 24-Hour limit

Adequate Provocation


- 'Words of insult' not enough (not objectively & sufficiently provocative)


- Irrelevant: Physical, mental deficiency, bad day, intoxication (∆ treated as sober)

Examples


- Find spouse in bed w/ another


- Act against 3rd Person (family) (EX: Child Raped)

*************  INVOLUNTARY MANSLAUGHTER  *************

*************************************************************
Definition


- Killing, without malice, usually resulting from unlawful, not felonious act or reckless act
Requirements


1) Reckless


2) Aware of Substantial & Unjustifiable Risk of death

General


- Unintentional killings are called IM or sometimes CNH, depending on jsd. Some recognize as separate crimes (TX) (!)

- Correspond roughly w/ gross negligence in torts (!)

- Unjustified: Legal/Consensual


- Malice not req'd


- Failing to act where duty exists: Careless & non-willful

Examples


- Drunk-Driving, Shooting wall by friend, Mock Gun Slinging

Distinguishing between IM & CNH


Goodman/Texas View



- Distinguishes between I.M. (Aware) & CNH (Not aware or ought to be)


Welansky View



- IM only (Aware or not aware & ought to be)

Criminally Negligent Homicide

Requirements



1) Reckless



2) Ought to be Aware of Substantial & Unjustifiable Risk of death


Definition 



- Killing, which is the proximate result of negligence so gross, so wanton, so culpable as to show a reckless or callous disregard for life


Willfull, Wanton, & Reckless: Grave danger & choice to risk it

**************  DEPRAVED HEART HOMICIDE  **************

************************************************************
Mens Rea (Implied Malice) (!)

1) Intentional, Unlawful, Felonious Act


2) Extremely high risk of death
Requirements


1) Voluntary/Intentional Act


2) Extreme Disregard (for human life) (extreme recklessness)


3) Subjective Disappreciation of Death

General


- Common-Law Murder2


- Intent to Kill not req'd (death may be accident)


- Rare to get a DHH conviction (hard to prove malice)


- Req's wilfull & voluntary act (!)

- Implied Malice-->extreme recklessness


- Extreme disregard for human life: Warnings may show purpose/knowledge

Examples

- Drunk-Driving: IM easier to prove bc no malice


- Baby left in snowstorm


- Shooting into a house 



1) Willful, Purposeful Act (w/ reckless, callous disregard for life) (unlawful act not req'd)(Actus Reus)



2) No intent to kill



3) Extreme Recklessness "Willful, purposeful act & extremely reckless" (!)
Distinguishing DHH vs. IM


- Similar to IM, but conduct is intentional when it causes death & the risk of death is extreme (!)

- EX: Game of chicken vs. Shooting into a house (Main diff: Both parties equally guilty)

Cases

- Alabama: No DHH if recklessness directed toward individual (Northington v. State: Not feeding baby)


- Look at mens rea from jurisdiction to see if facts fit

******************  FELONY MURDER  ******************

********************************************************
When a ∆, while in the course of committing an inherently dangerous felony, causes the death of another person

Requirements


1) Inherently Dangerous Felony (Implied Malice)


2) Killing occur in Immediate Flight (Malice not req'd. Lowers burden of proof)

General


- Accidental killing can still be FM (!)

- The mens rea from the underlying felony is constructively transferred to the homicide (!)

- 'But for' setting the events in motion, death wouldn't have occurred


- Look abstractly at whether the felony is inherently dangerous (not crime)


- Strict Liability


Policy: Deter inherently dangerous criminal acts

Factors to Determine Felony Murder


1) Zone of Danger


2) What is the Underlying Felony


3) Causation


*Expand one, contract another

Tests to Connect Felony-->Killing

Immediate Flight Test (People v. Gladman) *Best Test



1) Hot Pursuit



2) Loot present?



3) Location



4) Time Interval



5) Place of Temporary Safety


Zone of Danger Test     [X-----Felony----X]


- When does the underlying felony stop so a homicide is not w/in the "zone of danger"? (!)


- EX: Scrambling for loot, hot pursuit--> more likely to kill someone


Res Gustae: In, about, or as part of the transaction (former majority)

Temporary Safety Test: CA-too expansive, can last for days

Doctrine of Merger (Bootstrapping)


Definition  (EX: Threat)


1) While in the course of committing threat 2) ∆ causes 3) Threat of SBI

General



- If AA included in FM felonies--> all homicides would be bootstrapped as felony murder



- Think of as pulling up AA into a felony murder (like pulling up bootstraps)



- Merger means no felony murder

Example Felonies


Included: Aggravated Robbery, Robbery, Rape, Arson, Burglary, etc



Explanation: Aggravated Robbery




Mens Rea: 1) Intent to Steal 2) Intent to Assault




Actus Reas: While in the course of committing theft, ∆ threatens or commits, SBI or death


Not Included: Murder1, Murder2, VM, CNH, AA


Explanation: Aggravated Assault




Mens Rea: Intent to cause SBH




Actus Reas: 1) Voluntary Act 2) Causation 3) SBI Results 




- SBI 1 step away from homicide (same continuum), thus Actus Reus merges w/ homicide




- Not felony murder (Lessor included crime of murder)




- Has violent intent as opposed to Aggravated Robbery where violence not necessarily intended




- Policy: Aggravated Robbery: Deter offender from bringing a weapon



Explanation: Homicide




Mens Rea: 'Transferred' in Felony Murder




Actus Reas: 1) Voluntary act & 2) Causation & 3) Death Results

*************  TEXAS HOMICIDE OVERVIEW  ************

*********************************************************
Mens Rea Requirements


1) Intentionally


2) Knowingly


3) Recklessly


4) Criminally Negligent

General


- Follows Modern Penal Code (Suggestive Law), Not Common-Law


- No Malice in TX


- Actus Reus: Same as CL


- Punishment: 5-99 years

Intentional: A conscious desire to cause death


- Intent can be inferred from the circs of the case, despite ∆'s claim (!)
19.02 Texas doesn't have involuntary manslaughter


- If ∆ convicted of murder & can show heat of passion & adequate cause, punishment may be lowered one degree

Capital Murder: Must be intentional
*******************  TEXAS: MURDER1  ******************

*********************************************************
§ 19.02 (b)(1) Intentionally or knowingly cause the death of another. "Intent" means a conscious desire to cause the result (subjective). 

Knowingly: ∆ is aware·his conduct is reasonably certain to cause the result (subjective/objective test). (!)
Mens Rea:Intentionally or Knowingly (Requires a risk of substantial certainty)

*******************  TEXAS: MURDER2  ******************

*********************************************************

§ 19.02 (b)(2) Intend to cause serious bodily injury and do an act clearly dangerous to human life that causes death.

-"Serious bodily injury" is bodily injury (pain, illness 'or impairment) that creates a substantial risk of death, causes death, serious permanent disfigurement, or protracted loss of impairment of any bodily member or organ. Tex. Pen. Code §1.07(46). (!)

19.02 B(2) Murder  (Mens Rea)

1) Intent to cause SBI (subjective) & 


2) Commits an act clearly dangerous to human life


3) Where death results

Serious Bodily Injury 


1) Causes permanent disfigurement


2) Protracted loss or impairment of a bodily member or organ


3) Creates a substantial risk of death or causes death

******************  TEXAS:  MURDER3 (FM)  ******************

*********************************************************
§19.02 B(3) Commits or attempts to commit a felony, other than manslaughter, and in the course of and furtherance of the commission or attempt, or in immediate flight from the commission or attempt, the ∆ commits or attempts to commit an act clearly dangerous to human life that causes the death. (!)

Mens Rea


1) Commits or attempts to commit a felony &


2) Commits an act clearly dangerous to human life that causes death

Distinguishing from Common-Law: Focuses on Intent (mens rea)


- The underlying felony need not be inherently dangerous, but the act that causes someone's accidental death must be.  A Switch from the CL dangerous req't from the felony to the homicidal act (!)

Zone of Danger


- Must be in Immediate Flight from the felony (!)

- Time/Location strongly considered

Doctrine of Merger


- Cannot indict if underlying felony is aggravated assault

Example: Child rape & injury case: Injury to a child allowed bc child under 14 (assaultive crime +)

********  TEXAS: VOLUNTARY MANSLAUGHTER  ********

*********************************************************
§19.02(d)

a. (b)(I) or (b)(2) murder done in the heat of passion due to an adequate cause a punishment rather than crime issue.


b. If a ∆ is convicted of a (b)(1) or (b)(2) murder, the jury decides at punishment if the killing was done in the heat of passion due to an adequate cause. Burden on ∆ to make this showing. If he succeeds, rather than being punished for murder, a 1st degree felony, the jury will sentence for a 2nd degree felony. (!)

***************  TEXAS: MANSLAUGHTER  ***************

*********************************************************
§19.04 Manslaughter

a) Recklessly causes the death of an individual


b) 2nd Degree Felony
Mens Rea (Recklessness) (!)

1) ∆ is aware of but consciously disregards


2) A substantial & unjustifiable risk that death will result,


3) Which is a gross deviation from the standard of care of a reasonable person


4) From ∆'s standpoint

Example


- Shooting a gun near someone w/ no intent to kill where death results


- Killing someone driving while intoxication (by §)

*  TEXAS: 19.05 ::: CRIMINALLY NEGLIGENT HOMICIDE  *

*********************************************************
19.05 Criminally Negligent Homicide

a) Ccauses death of an individual by criminal negligence


b) State jail felony
Mens Rea Requirements

1) Mens rea of criminal negligence (!)

2) Same degree of risk as manslaughter ("recklessness") except ∆ was not consciously aware of the risk of death but should have been (!)
Distinguishing from Civil Negligence


- Civil Negligence requires only a deviation from the standard of care of a reasonable person
********************  CAUSATION  ***********************

*********************************************************
Tests: EX Felony Murder Causation (State v. Sophophone)

1) Agency Theory


1) Must prove beyond a reasonable doubt the killing occurred bc of the felon/co-felon (agent of felon)



2) Is it fair to hold ∆ to the result?



- Who was the shooter?  If felon or co-felon-->FM



- Adopted to make a lawful killing meet Actus Reus causation req't (EX: Instead of ∆ causing, officer causes)


2) Proximate Cause Theory (But for) 



1) Doesn't matter who causes victim's death, as long as the killing is w/in the zone of danger &


2) Death is a direct & foreseeable consequence of the felony (!)



- Penal statutes must be construed strictly in favor of the accused (!)

Minority: State must prove homicide was done w/ malice separate & apart from malice of underlying felony (!)
Causation in intentional killings or those resulting from intentional assaults


- Must Cause, Aggravate, or Accelerate Death (!)

Intervening Cause



- Acts of 3rd person: Only a 3rd parties gross negligence breaks the causal chain (!)


- Negligence is foreseeable (foreseeability scale)



- Crim more strict on causation than civil


Thin Skull Rule



- Take victim as you find them, even if condition contributes to the death (!)


- Pre-existing conditions aren't intervening causes that exempt ∆ from liability (!)
Concurrent Causes: +1 people cause the death

1) Accelerate death


2) Contribute to death: "Combined direct effect"


3) Aggravation

Example: Driving while Intoxicated (& Death Results)

1) Causes death 2) by operation of a vehicle 3) While intoxicated

****************  TEXAS CAUSATION  *******************

*********************************************************
§6.04 Causation

∆ is considered the cause of any result of his criminal activity if he satisfies the "but for" test ("but for" his criminal actions, the result would not have occurred). (!)
Tests: Escaping Responsibility   (No causation if both met) (!)

If "but for" test is satisfied & there's a concurrent cause, ∆ liable unless:



1) ∆ can show his criminal actions were clearly insufficient to produce the result &


2) Concurrent cause was clearly sufficient. 
*********************  BATTERY  ************************

*********************************************************

Actus Reus


1) Voluntary Act


2) Intent to Cause Injury &


3) Bodily Injury or Offensive Touching

Requirements

1) Specific Intent &

2) Substantial Step &

3) Present Ability &

4) Victim need not be aware

- No touch=No Battery (look for assault)
*********************  ASSAULT  ************************

*********************************************************
Requirements (!)

1) Attempt to commit Battery (No victim apprehension req'd) or

2) Putting another in fear of imminent bodily injury (Victim apprehension req'd)

******************  TEXAS ASSAULT  ********************

*********************************************************
Texas: §22.01 Assault (!)

1) Intentionally, knowingly, or recklessly causes BI or

2) Intentionally or knowingly threatens another w/ imminent bodily injury or

3) Intentionally or knowingly causes physical contact w/ another when the person knows or should reasonably believe the other will regard the contact as offensive or provocative

Texas: §22.02 Aggravated Assault (*all we need to know) (!)

In TX, an assault becomes aggravated if the ∆:



1) Causes SBI to victim or


2) Uses or exhibits a deadly weapon during or



3) Commits an assault on a protected class of persons
General (!)

- TX mixes A&B into Assault


- Specifically states ∆ can be held criminally liable for assaulting a spouse


- Threat not req'd, but argue both ways (!)

**************  RAPE & SEXUAL ASSAULT  ***************

*********************************************************
Early Common-Law Rape

Definition (!)


- Unlawful intercourse by a male, on a female over 10, who is not a spouse, w/out her consent, & against her will

General



- Victim must earnestly resist until her resistance is overcome by force or threat of force (!)


- Crime of passion punishable by death (!)


- Victim's past admissible

Modern Common-Law Rape

Requirements



1) Sexual Intercourse



2) Force or Threat of Force (against will & w/out consent)


General



- Earnest resistance no longer req'd 



- Threats of something other than force generally insufficient


Minority Views (!)


- Less serious crime when victim doesn't consent, but ∆ doesn't threaten or use force to accomplish intercourse



- 1 state removed the threat of force req't



- Whether ∆ has permission from his standpoint (subjective) but apply reasonable person test (objective)



- Only force needed is the force of penetration


Withdrawal of  Consent (!)


Majority: Even if ∆ has initial consent, must withdraw immediately or


Minority: w/in a reasonable time once consent revoked


Rape Shield Law



- Victim's past sexual conduct not admissible, unless about ∆


- Policy: Prevent attacking victim's reputation at trial


Psychological Coercion


- ∆'s reasonable calculations must take into account what they know about the victim



- Knowledge of victim's vulnerable mindset unlikely to overcome willful consent (EX: Therapist says sex is the cure)


Unconscious Victim



- Mental Retardation, Extreme Intoxication/Drugged

Unconscious of the Nature of the Act 



Fraud In Factum - Misunderstanding as to the nature of what is occurring



Fraud in the Inducement - Induces victim to engage in the act. Doesn't negate consent


2 Defenses



1) Consent



2) SODDI - Some Other Dude Did It

*********************  TEXAS RAPE  *********************

*********************************************************
§ 22.011 Sexual Assault

1) Intentionally or Knowingly 



a) causes the penetration of the anus or sexual organ of another person by any means, w/out that person's consent;



b) causes the penetration of the mouth of another by the sexual organ of the actor, w/out that person's consent



c) causes the sexual organ of another person, without that person's consent, to contact or penetrate the mouth, anus, or sexual organ of another person, including the actor


Penetration &/or Contact




a) Penetration - Any way/object



b) Penetration - Must be man--sexual organ



c) Penetration, Contact - Lesbian

General (!)


- Gender Neutral



- 3 ways to commit: Oral, Anal, or Vaginal



- No Earnest Resistance req't



- In some cases, ∆ need not force victim (EX: Too drunk to resist but says stop)


Mens Rea



- Intentionally & Knowingly engage in the act w/out the victim's effective consent (!)

§ 22.011 Sexual Assault of a Child

2) Intentionally or Knowingly



a) causes the penetration of the anus or sexual organ of a child by any means; 



b) causes the penetration of the mouth of a child by the sexual organ of the actor;



c) causes the sexual organ of a child to contact or penetrate the mouth, anus, or sexual organ of another person, including the actor; 



*Same acts constitute sexual assault of a child (under 17), plus


d) causes the anus of a child to contact the mouth, anus, OR sexual organ of another person, including the actor.


e) causes the mouth of a child to contact the anus or sexual organ of another person, including the actor.

General



- -17 generally can't consent



- -14 can never consent regardless of ∆'s age


Defenses



1) Medical Care



2) Consent + ∆ is not more than 3 yrs older (unless ∆ is a registered sex offender, or must register & hasn't)
W/Out Effective Consent  (!)

Fake tits can cause dudes in 3's Pre-Menstrual Cramps (FTCCDI3PMC)

1) Physical Force or violence


2) Threats of force plus belief in presentability


3) Victim Cannot resist, and ∆ knows victim is unconscious or unable to resist


4) Victim Cannot consent because of a mental disease which prevent the victim from appraising the act or resisting it


5) Victim Does not know sex is occurring & hasn't given consent


6) ∆ Intentionally impairs victim's power to appraise or control conduct by unknowingly administering any substance


7) Threats of force against 3rd parties & belief in presentability


8) ∆ is a Public servant and "coerces" the victim 


9) ∆ is a Mental health or a health provider who exploits victim's emotional dependency


10) ∆ is Clergy who exploits victim as a spiritual advisor
§ 22.021 Aggravated Sexual Assault (!)

Sexual assault becomes aggravated if ∆:



1) Cause SBI or attempts to cause death to anyone in the same criminal episode



2) Places anyone in fear of immediate SBI, Death, or Kidnapping immediately to be inflicted. Victim need not be present.



3) Same but victim is present



4) Deadly weapon used or exhibited



5) Gang Rape



6) Administers "date rape" drug



7) Victim -14 or +65
********************  SELF DEFENSE  ********************

*********************************************************
General (!)

- SD is raised as a defense to crimes against the person (not property, premised on necessity)


- Req't ∆ act reasonably


- Response must be proportional to the attack


- Majority: Words alone not enough, attack must be imminent to allow SD (!)

- Minority: Immediate threats in future ok

Jury: Does a right to self defense exist?  

- Must the threat be imminent?


- How subjectively can imminence be viewed?



- Put themselves in ∆'s shoes



- Reasonable person standard

Retreat & Co-Habitants (!)

Middle Ground 



- Retreat is a factor for jury to determine if SD necessary (Was SD reasonable?)


- Retreat not req'd from home unless reasonably possible under all the circs. 



- Failure to retreat doesn't necessarily negate SD


CL: Retreat to the Wall 



Minority: If ∆ lawfully uses SD by deadly force, ∆ must retreat to the wall if he can in complete safety



Policy:  Save lives


True Man Rule 



- No req't to retreat before using SD no matter where
Battered Woman 

General (!)


- Victims who've been battered by ∆'s over a period of time are part of a repetitive cycle of violence 



- Women who kill may fear of SBI/Death more than reasonable person



- Attempts to subjectify SD



- Explains why they don't leave spouses, negating the usual contention that the batter didn't occur or not significant


Battering Cycle



1) Tension-building phase, weeks/months, Anger-displacement



2) Acute battering occurs



3) Loving & Contrite: Batterer feels remorse, gifts, etc.

Resistance to Arrest/Search


Probable Cause 



- A good faith reasonable belief ∆ committed the crime they're accused of



- Req't to Arrest, Search, & Indict


4th Amendment - Protect against unreasonable search & seizure


Felony Battery of a Police Officer



1) Lawful arrest &



1) ∆ resists


Misdemeanor Assault & Battery



Requirements




1) Unlawful arrest &



2) ∆ resists



Policy: Must submit to unlawful arrest.  Dispute in Ct, not the street


Use of Greater Force



- May resist arrest if officer uses greater force than necessary before resistance

Use of Deadly Force in an Arrest


History



- CL allowed use of deadly force when arresting felons



- All felonies punishable by death



- Must arrest by hand--> more dangerous



- Increase in technology/guns made this obselete


Deadly Force allowed by arresting officer when:



1) Present Danger: Reasonable belief the felon presents a danger of SBI or death to officer or others



2) Dangerous Felony: Reasonable belief the suspect committed a dangerous felony

****************  TEXAS SELF DEFENSE  *****************

*********************************************************
Overview


Burden of Proof (Prosecution)


1) Burden of Production - Show sufficient evidence as to each & every element in the indictment (∆)



2) Burden of Persuasion - Beyond a Reasonable Doubt


Burden of Proof (Defense)


1) Burden of Production - Show sufficient evidence of defense (∆)



2) Burden of Persuasion - Beyond a Reasonable Doubt (Plain) or Preponderance of the Evidence (Affirmative)

Burden of Proof for Defense in TX (!)

Plain Defense (Most Common. EX: SD, Entrapment, Defense of Property, etc)



1) ∆ has Burden of Production (If not, no SD jury instruction)



2) State has burden of disproving each element of the defense beyond a reasonable doubt (Shifting burden)



3) SD in TX is a defense


Affirmative Defense


1) ∆ has Burden of Production



2) ∆ has Burden of Persuasion by a preponderance of the evidence


3) Insanity & Duress are affirmative defenses in TX 

Self Defense in TX (!)

§ 9.31 Use of Force 


1) ∆ must reasonably believe (objective) 



2) Force is immediately necessary 



3) To respond to another's unlawful use of force 



4) Not justified if: verbal provocation, mutual combat, ∆ is the first aggressor, unless he abandons or tries to abandon the encounter, ∆ takes a weapon to seek an explanation.


§ 9.32 Use of Deadly Force


1) Use of force justified



2) When & to the degree immediately necessary to:




a) Protect against another's use or attempted use of deadly force, or



b) Prevent the imminent commission of aggravated kidnaping, murder, aggravated or sexual assault, aggravated robbery or robbery.



3) ∆ Not Req'd to Retreat before using Deadly Force if:




1) ∆ has a right to be present at the location where deadly force is used &



2) Didn't provoked the victim & 



3) Isn't engaged in criminal activity


General: Battered Woman Discussion admissible
*********  CL USE OF FORCE & DEADLY FORCE DURING AN ARREST  *********

******************************************************************************

Use of Force to Make an Arrest

Police Officer



- Req's probable cause to believe a felony has been committed


Private Citizen



- A felony must have been committed



- Reasonable, Good Faith belief not enough



- Policy: Encourages calling the police



- Issues: Lack of knowledge whether a felony has been committed, may discourage intervention




- EX: Woman stabbed to death in public park, no one intervened bc unsure if felony, or bf/gf fight

*******  TEXAS USE OF FORCE & DEADLY FORCE DURING AN ARREST  *******

******************************************************************************

************  DEFENSE OF PROPERTY  ************

**************************************************

Early CL


- Deadly Force justified for property theft (books, etc)

CL Defense of Property

1) If there is an unlawful and forceable entry into your residence &


2) Homeowner has a reasonable belief the intruder intends to use deadly force inside,


3) One may use deadly force

Modified CL

Requirements



1) Forcible Entry



2) Reasonable belief intruder was committing a felony or likelihood of death/SBI


Non-Deadly Force



- ∆ has right to use non-deadly force when a reasonable belief it's necessary to protect real or personal property in his possession from an imminent, unlawful taking, or from being damaged, or from trespass (!)


- ∆ may use non-deadly force to reenter real property or to recover personal property immediately after it's taken (!)


Deadly Force


- ∆ may not generally use deadly force to protect property bc human life more important than property (!)


- Exception: If the criminal is about to or has entered ∆'s home & ∆ has a reasonable, good faith belief the intruder intends to commit a felony inside.  In some states, residents are presumed to have a reasonable fear of death or SBI when forcible & unlawful entry.

************  TEXAS DEFENSE OF PROPERTY  ************

*********************************************************
§ 9.41  Protection of One’s Own Property  (May use force when...)

a) Use of Force


1) Lawful possession of land or personal property



2) Reasonable belief force is immediately necessary


3) To reenter the land or



4) To recover the personal property in fresh pursuit if 




1) ∆ reasonably believe thief had no claim of right when he dispossessed the actor (subjective) or



2) Obtained by force, threat, or fraud (objective)


General



- Applies to land or tangible, movable property


- May use force if reasonable belief it's necessary to prevent theft

§ 9.42  Deadly Force to Protect Property (May use Deadly force when...)


1) Force justified under § 9.41 &

2) Reasonable belief force is immediately necessary to prevent:



a) Imminent commission of arson, burglary, robbery, aggravated robbery, theft during the nighttime, or criminal mischief during the nighttime; (they all dispossess one of property) or


b) Fleeing immediately after a burglary, robbery, aggravated robbery, or theft during the nighttime from escaping w/ property; &

3) Reasonable belief that:



a)  It cannot be protected or recovered by any other means; or 



b)  Force other than deadly force to protect or recover would expose ∆ or another to a substantial risk of SBI/death

General: No retreat req't

*****************  CL THEFT: LARCENY  *****************

*********************************************************

Early CL


- Crime of violence that breached King's peace  (!) 


-  Penalty was death (!) 

- Must be by force or stealth


- Services were not personal property (must be able to asportate)


- Didn't extend to recklessness, still death


- Growth of Euro mercantile caused shift to become a crime against property:

CL Requirements


1) Trespassory Taking 



- Originally confined to force/threat of force


2) of another's Personal property



- Can't steal intangibles (EX: Real Property bc can't transport)


3) w/out consent 


4) Intent to Deprive (of use & value)



- Permanently or


- Substantial Period of time

General


- Crime against possession (!)

- Not a crime against ownership or title (!)


- Temporary Custody (Expectation of Return)-->Larceny


- May be called larceny or theft, depending on state

Asportation

- Shows intent to steal (!) 


- No distance req'd as long as intent beyond a reasonable doubt (!) 


- Eliminated in CL (!) 

- Transporting after theft (must take + transport away)


- Dominion & control over the property

Theft Not Allowed

- Marital: Can't steal, shared Property


- Partners, Co-Tenants: Can't steal, both have an interest in the whole

Theft Allowed


- Thieves: May steal from another thief, allows charges against all thieves


- Mechanic: Can steal, mechanic has greater possession


- May provide the opportunity for another to steal (not assisting)



- Unless a gov't official-->entrapment

Mens Rea: Animus Furandi

- Recklessness: Substantial & Unjustifiable


- EX: Taking another's fur coat home  

Trespassory Taking


- Policy: Keep the peace


- EX: I give you $ to take to the bank, & you take it-->No larceny, no trespassory taking (Embezzlement)

Expanding Larceny to include other ways people steal

Lawful Possession vs. Temporary Custody



Temporary Custody



- Larceny




- Taking possession from person who gave you temporary custody




- Messengers, Trying on clothes, etc




- Developed from master-servant



Lawful Possession



Old CL: No Crime



Modern CL: Embezzlement




- Moves away from trespassory taking





- Deemed by how long you have it





- EX: Cross the world, take a yak up the mountain-->Possession


Bilateral vs. Unilateral Mistake



Unilateral: 1 person



Bilateral: 2 people. Must have intent to steal at the time of taking

Aggravated Robbery


- Part Assault, Part Larceny (taking by force or threat of force (???)

Re-Claiming Personal $ or Possession


Majority: No intent to steal bc re-claiming property-->Not larceny

Minority: Intent to steal irrelevant, should go to Ct-->Larceny



- Will bend if possession is unique & irreplaceable
*************  CL THEFT: EMBEZZLEMENT  **************

*********************************************************

Requirements


1) A Fraudulent


2) Conversion of the


3) Property of Another


4) By one who is in lawful possession of that property

Fraudulent Conversion


- ∆ was given the property to do something w/


- May not sell/damage

General


- Crime against ownership


- Not a crime against possession (has lawful possession)


- No false statement req'd


- Intent to convert may occur at any time

Fiduciary Relationship


- Taking $ into trust (EX: Down payment to Attorney)


- Agent has a fiduciary duty to turn over the $

Example: I give Jay my car to buy yogurt but he drives to Mexico.

Distinguishing Larceny & Embezzlement

- Larceny: Temporary Custody


- Embezzlement: Possession


- Distinguish by how the thief acquired the property


- EX: Give $50 to bank teller: 



- Puts in his pocket-->Embezzlement (No temp. custody bc no expectation of return)



- Puts in the register, then puts in his pocket-->Larceny

********  CL THEFT: THEFT BY FALSE PRETENSES  *******

*********************************************************

Requirements


1) False Representation


2) Of a Material Fact


3) Which causes the victim


4) to pass title (& possession if possible)


5) to property


6) Owned by the victim


7) ∆ knows the misrepresentation is false


8) & he intends to defraud

Majority


- Promise to do something in the future, standing alone, can't be theft by false pretenses or larceny by trick

Distinguishing Larceny by Trick vs. Theft by False Pretenses


- Possession w/out Title-->Larceny by Trick


- Title-->Theft by False Pretenses


- Title & Possession-->Theft by False Pretenses

Finders of Lost or Abandoned Goods


Example: Jay finds $10K in an envelope w/ owners contact # in it  



- If he takes the $-->Larceny (Wrongful taking bc Jay knows who it belongs to)



- If he plans to give it back, but later decides to keep it-->No crime bc larceny req's intent at the time of taking.  Civil.



- If it contains a note that says "Finder's Keepers" w/ no contact info & Jay takes it-->No crime




- Defense to Larceny: Good Faith Belief the Property is abandoned

***********************  TX THEFT  **********************

*********************************************************

§ 31.03 Theft in Texas 


1) Unlawfully Appropriates



a) W/out owner's effective consent; (theft) or


b) - Property is stolen & 



    - Actor appropriates it knowing it was stolen by another; (theft by receiving) or



c) Property represented as stolen by a law enforcement agent, & actor appropriates believing it was stolen by another


2) Property


3) With the intent to deprive the owner

No Consent


Deception/Coercion



1) Confirm by words/conduct a false impression of law/fact that effects judgement of another in a transaction &


2) Actors knows it's untrue (Fail to correct)


Other


- Given by someone the actor knows isn't legally authorized by the owner



- Intoxication when actor know they may be unable to make reasonable property dispositions



- Solely to detect an offense



- Given by elderly person, knowing they have a diminished capacity to make informed & rational decisions about reasonable property disposition

Appropriate Property


- Transfer title or interest or

- Acquire/Exercise control (excludes real property)

Property


- Real property or


- Tangible/intangible personal property including anything severed from land; or


- Document, $, that represents anything of value

General: All forms of theft consolidated (Extortion is theft in TX)

*********************  CL ROBBERY  *********************

*********************************************************

Requirements


1) Taking victims property


2) from the victim or in victim's presence


3) by force or intimidation (threat) w/


4) Intent to permanently deprive the owner of property

General


- Force: Imminent & Bodily Harm (Only slight force req'd, not injury)


- Threat: Immediate & Face-to-Face

- Robbery: Part theft, Part assault


- Punishment doesn't depend on value


- Must obtain the property

********************  CL EXTORTION  *******************

*********************************************************

Requirements


1) Threat of injury to a person, persons character, or property


2) Causing an exchange of $, property, or benefit (to ∆ or someone ∆ designates to receive)

Threat


-  Can be a threat to do a duty the extortionist has

- Demanding $ implies threat

Malicious Intent


1) Demand for a certain sum & 


2) Threat to expose

*********************  TX ROBBERY  ********************

*********************************************************

§ 29.02 Robbery

1) Theft/Attempted threat &


2) Intent to obtain/maintain control of the property +


3) Intentionally, knowingly, or recklessly, causes BI to another; or



4) Intentionally or knowingly threatens OR places another in fear of imminent BI/death

Requirements


- Intent to Steal


- Assault or threat of BI/death before, during, or after the theft


- Unlike CL, no need for assault to get the property

********************  TX EXTORTION  *******************

*********************************************************

Requirements


- 
********************  CL BURGLARY  ********************

*********************************************************

History


- Felony punishable by death


Requirements



- Breaking (EX: Opening window/door)



- Unauthorized entry



- Move/Put aside some material


General



- To protect victim's from entry at night


Unauthorized Entry


- How you get inside doesn't matter (authorized/unauthorized), the issue is, did you open the door to the bedroom w/ intent to steal?



- Use of a key at an unauthorized time is breaking



- Trick to gain entry is burglary



- Unauthorized sleeping in a car. Cars are not intended to provide habitation



- Habitation: must belong to someone other than the burglary



- If you are using something other than yourself, such as a tool, it must be used to gain entry



- Any part of the body/attached to (EX: Holding Tongs)


Curtilage



- Reasonable proximity to the house



- Entering Curtilage-->burglary


Night



- Must not be able to make out ∆'s features (otherwise not burglary)



- Sunset to Sunrise


Intent



- Intent determined at time of entry



- EX: Enters house, finds child asleep, pulls covers back




- Can't assume intent to commit sexual assault bc may not know child was there.  May just want to look around


Minority: Broad interpretation in CA.  Authorized entry, then stealing-->Burglary
*****************  TX BURGLARY  *****************

*********************************************************

§30.02 Burglary    

Enters building or habitation, or any portion thereof...


1) Not then open to the public, w/ intent to commit felony, theft, or assault; or


2) Remains concealed, w/ intent to commit a felony, theft, or assault or


3) Commits or attempts to commit a felony, theft, or an assault

General


- Highest offense, above theft


- Night: Presume intent to steal


- Building: Enclosed structure used for habitation, trade, manufacture, etc


- Vehicle: Any propelled device for commerce or transportation, not including habitations

Enter


- Part of body or


- Physical object connected w/ body

Habitation:

- Car/House adapted for overnight accommodation 


- 2nd Degree Felony


- 1st Degree Felony: Entry w/ intent to commit a felony

*****************  CL DEFENSE: INTOXICATION  *****************

*****************************************************************

History


- No diff. between sober/intoxication

General


- Society realized liquor is common & possibly socially useful


- Burden of Production - State shows intoxication. Factor for jury to consider.

Intoxication as a defense to reduce the mens rea of a crime


- No reasonably intoxicated person, therefore shouldn't matter

General Intent Crimes


- Intent to do the specific act

Specific Intent Crimes


- Assault w/ intent to commit murder/kidnapping/arson/sexual assault.


- Mens Rea goes beyond what you are able to do 


- Attempted crimes, attempted murder


- EX: Burglary: Entry without consent w/ an attempt to commit assault


- EX: Intend to kill, but only able to assault

*****************  TX DEFENSE: INTOXICATION  *****************

*****************************************************************

§8.04 Intoxication

1) Voluntary Intoxication is not a defense


2) May present evidence of temporary insanity 


3) If temporary insanity defense shows crime was caused by the intoxication, Ct may charge jury as necessary


4) Intoxication: Disturbance of mental or physical capacity resulting from the introduction of any substance into the body

General


- May be considered at sentencing, not by guilt
*******************  CL DEFENSE: DURESS  ********************

***************************************************************

Definition - An excuse for criminal conduct
Requirements


1) Threat


2) Which produces a reasonable fear (objective)


3) That ∆ will suffer immediate or imminent


4) Death or SBI

General


- Total defense to the crime


- The 'Yes, but' Defense


- Harm that you suffer is greater than the crime that you commit


- Not a defense to murder

Defense vs. Affirmative Defense


Defense



1) Burden of Production - Burden of Producing Evidence of Defense (∆)



2) Burden of Persuasion - Must disprove the defense beyond a reasonable doubt (π)


Affirmative Defense



1) Burden of Production - Same



2) Burden of Persuasion - By a preponderance of the evidence (∆)

*******************  TX DEFENSE: DURESS  *******************

**************************************************************

§8.05

1) Affirmative defense bc compelled by threat of imminent death or SBI to himself or another


2) For an offense that doesn't constitute a felony (misdeamenor), it is an affirmative defense bc he was compelled to by force or threat of force



- (Level of threat goes down bc lesser harm)



- (No other person)


3)  Compulsion exists only if the force or threat of force would render a reasonable person incapable of resisting


4) No defense if actor intentionally, knowingly, or recklessly placed himself in a situation in which it was probable that he would be subjected to compulsion



- EX: Go to rob bank, then back out, but threatened by co-conspirators


5) There is no defense that a person acted at the command or persuasion of his spouse, unless he acted under compulsion (above)

*****************  CL DEFENSE: NECESSITY  *****************

**************************************************************

Requirements


- 

Test


1) What is the harm done?


2) What is the harm you're seeking to avoid?
General


- Look at balancing the harms directly


- Not an excuse, justification

*****************  TX DEFENSE: NECESSITY  *****************

***************************************************************

§9.22

1) Actor reasonably believes the conduct immediately necessary to avoid imminent harm;


2) the desirability & urgency of avoiding the harm clearly outweigh, according to ordinary reasonableness, the harm sought to be prevented by the law proscribing the conduct; &

3) A legislative purpose to exclude the justification claimed for the conduct doesn't otherwise plainly appear

- Must be immediately imminent

- Harm seeking to avoid vs. Harm done by committing the crime

Difference between Duress & Necessity in the Code


- Duress: Person must do the duress


- Necessity: Usually it is an event

*************  CL DEFENSE OF ENTRAPMENT  ****************

**************************************************************

- Requires ∆ to admit guilt

- Allows prosecution to admit ∆'s prior conviction


- Unusual, bc juries usually decide cases based on the case, not their prior convictions

Test: Was ∆ an unwilling person that committed the crime, or was ∆ predisposed to commit the crime?

***************  TX DEFENSE OF ENTRAPMENT  ****************

***************************************************************

*****************  CL DEFENSE OF INSANITY  ******************

***************************************************************

Incompetence to stand trial

- Determined at time of trial


- If defendant claims to be incompetent, they are sent to a state hospital to be evaluated

Test: Whether D can


- Understand the nature of the proceedings against the defendant


- Can the defendant assist counsel with the defense

Insanity: Determined at time of the crime 

Process

- Begins with Defendant's Experts


- Then Prosecution's rebuttal and experts


- Jury/Judge Finds insanity



- "acquittal on basis of insanity"

Legal Test

- Not a psychological test, some slight moral overtones


- Relationship to the field of mental health; experts can only share with the jury what they know from their experience/training


- Mental Health experts do not make moral judgments, jury/judges do

 

M'Naughten Test (!) (How is this one diff from the rest. Fallback in MPC)


- All men are presumed sane


- Defendant must prove that because of a mental disease or defect:



- He did not know the nature or quality of his act, or




- Know the difference between killing a man and killing a worm



- He did not know his conduct was wrong


- Must be a complete lack of reasoning ability


- Deals with the mind and reasoning power 

Irresistible Impulse Test [Policeman at the elbow]


- Deals with volition: will of defendant


- Would the defendant have committed the crime even if there was a policeman at his elbow


- Could defendant control his conduct or did he have an impulse to do the crime

MPC Test for Insanity

- A person is not responsible if


- Because of a mental disease or defect


- Lacks the substantial capacity


- To appreciate the wrongfulness of criminal conduct


- Substitute "wrongfulness" for "criminality"
*****************  TX DEFENSE OF INSANITY  ******************

***************************************************************
§8.01 Insanity


a) It is an affirmative defense to prosecution that, at the time of the conduct charged, the actor, as  a result of severe mental disease or defect, didn't know his conduct was wrong.


b) Mental Disease or Defect: Doesn't include an abnormality manifested only by repeated criminal or otherwise antisocial conduct

*****  CL ATTEMPTED CRIMES (MENS REA & ACTUS REUS  ****

***************************************************************

Mens Rea
History of Common Law


- May only be charged for a crime if it's been completed


- Mens Rea developed from religion

Modern Mens Rea  (Is this also called Substantial Step Test? I don't think so)(??)


1) Specific Intent to Commit Crime &

2) Act in furtherance of the criminal intent



- Demonstrate unequivocally that it was improbable that the accused would desist of his own free will



- Words, Acts, Circumstances

Actus Reus


Dangerous Proximity Test   (How close ∆ was to committing the crime)



1) Acts must be Proximate & Near the commission of the crime



2) Commitment to the crime must be unequivocal


3) So near the accomplishment of the crime, that in all reasonable probability, it will be committed unless there's timely interference (Danger of success must be great.  What they do must be in dangerous proximity to completion


Substantial Step Test



1) Substantial Step towards the commission of the crime &




1) Conduct strongly corroborative of intent &



2) Commit an appreciable fragment of the crime


2) Culpable Intent

**********  CL ATTEMPTED CRIMES (IMPOSSIBILITY)  **********

****************************************************************

Legal Impossibility


- Total Defense


- Completed, but what they intend to do isn't a crime


- EX: Attempted Poaching (of a stuffed deer)


- EX: Accepting goods ∆ believes are stolen (but they aren't)


- EX: Attempting to bribe a juror (who is not a juror)

Factual Impossibility


- Not a Defense


- Crime that's not completed


- EX: Picking an empty pocket

********************  TX ATTEMPTED CRIMES  ******************

****************************************************************

§15.01

- Does away w/ Legal & Factual Impossibility


- Can punish for an attempted crime if ∆ believes the circumstances are such that he's committing the crime
***********************  CL COMPLICITY  ***********************

****************************************************************
Actus Reus

Aid & Abetting


1) To Assist or



2) At scene + have a prior agreement & there for that purpose

- Mere Presence not enough

Mens Rea

Principle 1st Degree 



1) Person who is present at the crime scene &



2) Performs the actus reus of the crime (or part of)



- May have +1


Principle 2nd Degree


1) Person who is present at the crime scene &



2) Aides & abets the crimes commission but



3) Doesn't perform any of the actus reus of the crime



EX: Get-Away driver


Accessory Before the Fact



Requirements




1) ∆ who aides & abets the crime




2) Rather than commit the crime itself



General



- Sanctions or orders to do a known act




- Not sudden, Not unpremeditated




- Individual liability is predicated upon mens rea




- EX: Charles Manson


Accessory After the Fact



1) ∆ who doesn't participate in the crime but 



2) Assists post-crime 



3) In order to prevent the person from being caught

Unlawful purpose of the perpetrator

intent or purpose of facilitating the offense

voluntary act that advises/aides/promotes/encourages/institutes the commission of the crime

- why should ∆ be less responsible

- Early CL: All principles subject to death 

*********************  TX LAW OF PARTIES  ********************

****************************************************************

§7.01 Parties to Offenses


a) Criminal responsible as a party to an offense if it's committed by his own conduct, by the conduct of another for which he is criminally responsible, or by both.


b) Each party may be charged w/ the crime


c) All traditional distinctions between accomplices & principals are abolished by this §, & each party may be charged & convicted w/out alleging he acted as a principal or accomplice.


Texas Law of Parties


- Judge will give an instruction based on §7.01



- Guilt is the same, punishment is diff.



- Proof must show they were acting together


3 Situations



§7.02 Criminal Responsibility for Conduct of Another




1) Act w/ the kind of culpability req'd for the offense, he causes or aids an innocent or non-responsible person to engage in conduct prohibited by the definition.





- EX: Ambassadors are not legally liable for crimes committed in this country




2) Act w/ intent to promote or assist the commission of the offense, he solicits, encourages, directs, aids, or attempts to aid the other person; or



3) Has a legal duty to prevent commission & acts w/ intent to promote or assist it, he fails to make a reasonable effort to prevent it





- EX: Police Officers, Parents
****************  ELEMENTS/CIRCUMSTANCES  *****************

*****************************************************************

Premeditation



- Find subjectively through circumstantial evidence



- May have before intent to kill forms



- Mere passage of time not sufficient to show premeditation, but it can be evidence (State v. Thompson)


Motive 



- Threats or quarrels can give motive

Passion



- Extreme emotional reaction (D experiences & jury connects)



- EX: Anger, fear, etc.

Transferred Intent



- Exists when level of harm is relatively equal



- Property-->Property TI



- Person->Person TI



- Property-->Person NoTI

Burglary 


- "Unlawful entry of a habitation with intent to commit a felony or theft"


Theft


- Intent Req'd (must occur at same time as taking)
*************************  EXAM TIPS  *************************

***************************************************************
Supplements


- Law in a flash practice cards


- Crump likes E&E's

Test: 3 Hours, 50 MC, 2 essays


Essay


- Know elements on her outline



- Case names don't matter



- Definitely felony murder



- Prefers IRAC



- Don't need to know punishments verbatim (EX: 1st degree felony is 5-99 years & fine up to 10K)



- Conclude but doesn't care about your answer (minimum points) 



- $ pts in application



- If multiple options/crimes: Negate elements of ones that don't fit for extra points!


General


- Langdell finished in 2 hours

Example IRAC Exam Answer

Whether Floyd guilty of felony murder when he shot Mark while robbing the corner store with a gun.  Felony murder is: When ∆, while in the course of committing an inherently dangerous felony, causes the death... The rule is that accidental kill can still be murder bc the mens rea is constructively transferred to the homicide. The Ct will look to the Zone of Danger Test...  Robbery is an inherently dangerous feloniy, such as the case is here.  Floyd attempted a robbery but the guard stops him while fleeing he kills the guard.  It doesn't matter that he wasn't successful.  The elements of robbery are ____....
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