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ENFORCING K’s: CASSO & GUGGENHEIM

K to finish & deliver a painting by March 20. $5,000. $500 down payment ($4,500 balance due on delivery).  By March 20, FMV of typical Casso painting is $250K.  However, Trump bought the painting “identified to the K” for $350K. 
2 Methods of Enforcement

1) Specific Performance - Ct orders promisor to do exactly what he promised to do
2) Substitutional Relief - $ DAS
· Goods Identified to the K 
· Know what the parties will deliver when K made
· Buyers may pay a premium above item’s FMV to induce breach, compete w/ someone, bad negotiator, etc
· Breached Promise: Deliver painting to Casso by March 20th
· Efficient Breach: 3 Winners: Guggenheim $245,000; Trump keeps painting; Casso $345K-:245K=$100K

· Reasons Ct prefers Substitutional Relief
· It could order Casso or Trump to deliver the “thing”

· It could order Casso to make/deliver new thing

· Coercion, even by a Ct is disfavored

· Problem w/ Specific Performance: Passive-aggressive compliance

· Solution: Substitutional relief (promise’s $ value)

EXPECTATION INTEREST

· What’s the $ value of Casso’s promise?

· Value of Unperformed Promise:  Convert promise to a $ value based on time, place of delivery, other K details

· Value of unique goods is uncertain

· FMV differs from price Trump might pay

· K details affect value (time, place)

· Market value on March 20: Probably $250K

· What was the cost avoided?
· Guggenheim avoided the cost of paying the K balance bc of Casso’s breach ($4,500)

· What was the “other loss caused by the breach?”

· For now, it’s $0, but may add in airline ticket, shipping, cost of substitute purchase, etc

· Later, we’ll focus on the incidental/consequential loss caused by the breach

· DAS must cover such loss to put Guggenheim where he would have been but for the breach

· Calculate DAS

· Value of Unperformed Promise ($250K)
· Cost avoided bc of the breach ($4,500)

· + Other Loss caused by breach ($0)
· TOTAL= $245,500 (affords purchase of substitute)
· Incidental DAS
· Do travel, delivery cost constitute Guggenheim’s “other loss” in form of incidental DAS?
· Only can recover expenses incurred bc of breach 


EX: Bought fight to get painting, but not bc of the breach
· Test: Was it incurred bc of the breach? Expenses of performance or in reliance on K are not incidental DAS. Extra costs of responding to breach incidental
· Airline tickets to pick up the painting? No, not a cost bc of the breach
· Shipping? No, not a cost bc of the breach
· Tickets & shipping for substitute painting? Yes, incurred bc of the breach
RESTITUTION INTEREST

· Value of benefit Guggenheim conferred on Casso
RELIANCE INTEREST

· Guggenheim’s reliance (loss, bc  “in reliance on”) on his interest in the unperformed promise

Specific Performance

Definition: Ct order to promisor to render promised performance. Equitable remedy.
Factors 
· $ DAS must be inadequate

· K terms definite enough for remedy

· Judicial enforcement & supervision not unduly difficult
RST §359 CL  (services & Goods)
· Rule: $ DAS must be inadequate
· Impractical to calculate DAS or find timely substitute or

· Unique (subjectively vs. unsubjectively)
· Impractical to calculate DAS 













EX: taste, sentiment, long-term relationship

· Uniqueness hard to value; π must show difficulty & expense to cover

· Sentimental, collector’s item, patents/copyright, business sale, forbearance (covenant not to compete)
· K can’t be unconscionable. SP can’t be impractical (Factors: possession, simplicity of delivery)
· Land: DAS always inadequate bc land always unique ( SP always appropriate
· EX: Grandma’s Diamond Ring ( Subjectively Unique bc special attachment


· EX: Elvis’ pink Cadillac ( Objectively Unique 










UCC  (goods)
· Rule: Unique or Other Proper Circs
· Proper Circs
· Klein’s Narrow View: Reiterates impracticability ( Argue policy that SP most efficient remedy
· Walgreen’s Broad View: Greater discretion to order SP (reiterates CL-substitution of non-unique goods impractical)
· Policy: Goods interchangeable so buyer must prove special circs to justify SP
· Applies: Inability to cover in reasonable time
· Doesn’t Apply: to mere increase in market price
· Benefits
· Shifts burden of determining loss to parties

· Market is better indicator of FMV than Ct 
General

· History 

· Divides equity from common law. Made SP an equitable remedy.
· Appealed to King, bypassing Ct
· King more powerful than Judge. Could issue injunction against conduct w/coercion. Chancellor became King’s surrogate 

· Modern

· Merge common-law/equity in judicial system

· 7th Amendment inapplicable to equity (no need for jury)
· Judges speak of equity as a separate set of rules

· Equity may permit wider appeal to conscience

· Disadvantages
· $ DAS pay buyer for cost of substitute (usually easier)
· Ongoing supervision

·  Supplier may no longer possess it
· Coercion yields poorly motivated performance
· Award DAS





· Can compare non-fungible goods



EX: Not comparable ( Modify one, sue for cost (FMV – Substitute)

· Seller can substitute pre-trial 




EX: Easy evidence of FMV
· Permits efficient breach: 





EX:  More valuable to 3P ( Makes 3 people happy

· Award SP

· Delivery easy if seller still possesses
· No need to monitor or compare FMV
Int’l transactions
· CISG Art. 28
· Don’t have to consider $ DAS
· Subject to law of the enforcing sovereign 













EX: SP in US limited by UCC
· Allows SP unless buyer resorts to inconsistent remedy 










EX: Cover
· UNDROIT Art. 7.2.2
· Majority: Allows SP unless promise may reasonable obtain performance from other source 
· Minority: In other countries they have a shared law (civil law)
 ( SP more likely (broad)





· Similar to CL. Both have need to accommodate common law w/ civil law
Long-Term K’s for Sale of Goods
Requirements for SP (Lacled Gas v. Amoco Oil)
1) Express K

2) K has a definite end & 
3) Remedy inadequate 
· Common: Output & Req K’s w/ a lot of discretion

· Reason: Impractical to determine fluctuating price &/or quantity




EX: Req K for propane (Lacled Gas v. Amoco Oil)

Injunction

Directs a party to refrain from doing a particular act
· Factors

· Unique or extraordinary knowledge, special knowledge of EMR’s business
· Leaves person w/out means to make living
· Policy: Avoid forced servitude & forced confidence & loyalty bw parties may be gone
· Advantages

· Prevent other loss (apart from cost of cover) 














EX: Resulting competition
· Practical to prohibit conduct when difficult to prove DAS impractical (Houston Oilers v. Neely)
· Disadvantage: May frustrate efficient breach 
· Consider: Reason for breach, fairness, 3P’s
· Personal performance: Prevent from working for a competitor 










EX: Athletes, entertainers
Negative Injunctions
Definition: Injunctive relief can be used to enforce a promise not to render personal services (Lumley v. Wagner)
Rule: Can’t compel SP of personal services but can compel ∆ to abstain from acts they promised not to commit in an express, prohibitory K

· - DAS Adequate?

Perform ( Market value; 
Not perform ( + any other loss

· TX: Negative injunction allowed if they agreed to render services that are:
1) Unique & Extraordinary &
2) Can’t be rendered by another &
3) Made a negative covenant to not render those services to others 

· K imposes negative & affirmative duty (Promise to teach at their school & Promises not to teach at others)

· Ensures that even if promise #1 not enforced, promise #2 would be
Substitutional Relief


Assume $ DAS adequate for value of the promised performance. Ct prefers.
Calculating $ DAS
Expectation Interest 
· Definition: Where π would be if ∆ performed 
· Rule: The usual & preferred method of remedying a breach. If inadequate ( Identify why
· Requirements
· BoP on injured party

· Reasonably certain

· Only recover reasonably avoidable loss (RST §350)

· Policy: Most generous to π, gives π benefit of the bargain. 
· Value of Promise
· How: Convert promise to $ value based on time, place of delivery, other details (may or may not be K price)
· When: On date performance expected 

· DAS: Expected profit + cost of reliance

· FMV differs from price a buyer may pay (Buyer ( Value of promise = market value)

· Fungible, regularly traded goods ( Valuation easy

· Realty or unique goods ( Valuation less certain

· K details (time, place) ( Affect Value

· Cost Avoided: Cost to complete ( Don’t include overhead
· Other Loss: Some breaches can cause a lot of loss, aside from loss in value

 

VALUE OF UNPERFORMED PROMISE   –   COST AVOIDED   +   OTHER LOSS CAUSED BY BREACH

· Types of Substitutes
· Actual Substitute (Cover): Must be reasonabe & in good faith; ∆ pays difference bw K price & substitute price.

· Hypothetical substitute (FMV) - Use expert W to establish FMV of substitute

· Efficient Breach

· Definition: When 3P attaches greater value to goods & difference he’s willing to pay to ∆ is more than 1st buyer’s DAS. Creates fight over the extra profit ∆ makes w/ breach. π can use it as a bargaining chip to gain some of the profit by allowing ∆ to breach. Negotiation cost on parties, not Ct
· Rule: Breaching supplier can keep escess gains after giving buyer DAS
· Aka: Any breach that’s good for the individual breaching party when the other party will be no worse off
FMV vs. Cover as basis for DAS 

· CL - FMV was always basis for DAS. Always treats you as if you’d mitigated whether you did or not.
· UCC - Allows cover price as basis for DAS

· Advantage: DAS easier to calculate & prove. Litigation cost drops. Move on w/ business

· Risk: License to shop for buyer/sell at loss for seller - reasonableness & good faith req’d

Lost Volume Dealers
Definition: Sale doesn’t substitute lost sale. Buyer’s breach reduces total sales #’s. Seller expects to make original & subsequent sale

· Criteria 

· Could dealer reach limits of inventory (no inventory after lost sale)? ( Not LVD
· Could dealer reach limit of present capacity to do business (sold as many as produced)? ( Not LVD
· Goods not fungible ( Not LVD
· Formula: profit + reliance (profit = K price – variable costs)

· UCC 

· Allows action for profit, including reasonable overhead, excludes variable costs
· Allows action for price of lost sale

1) Goods accepted by buyer, or been lost/damaged w/in a reasonable time after risk of their loss passed to buyer or 
2) Goods identified to K & seller unable to resell at reasonable price

Reliance Interest
· Definition: Costs incurred by π in reliance on promise

· Effect: Put π in position as if never made K

· Use when: Loss or profit can’t be reasonably calculated







EX: Fallback DAS in promissory estoppel
· Doesn’t include: Costs incurred before K
· Includes: Essential & reasonable incidental costs in reliance on K

· Recovery Limit: K price. No windfall greater than expected profit
· Reliance costs are a component of expectation DAS (profit + reliance costs)

· If expected profit can’t be reasonably shown ( Entire reliance DAS

· If ∆ can prove π would have lost $ ( Limited to expectation DAS
· UCC Allows reasonable expenses, incidental & consequential DAS

Restitution Interest 
· Definition: Value of any benefit π conferred on ∆ 







EX: FMV ∆ would have to pay to acquire π’s performance
· Policy: Prevent unjust enrichment
· For: Breaching party

















EX: Buyer wants deposit back
· Use When: Expectation can’t be calculated w/ reasonable certainty




EX: Fallback DAS in unjust enrichment

· Limit: K price (bc easy)

· Doesn’t Apply: When π has fully or substantially performed

· Quantum Meruit: May award even if π would have lost $ if fully performed. K price is only a factor, not dispositive 
· π may still lose $ if FMV of his performance is less than the costs he actually incurred
· Amount services could have been purchased from one in π’s position at the time & place services rendered
· Must prove that something of benefit was conferred (give me my stuff back)

· Generally, buyer wants $ back that they paid in advance
· Losing K - When complete performance would have resulted in a loss for the party
· Calculation: FMV of performance actually delivered

· Recovery: Restitution (unjust enrichment) rather than expectation (K price)

· Limits
· K price is [generally] the ceiling for recovery 

· Generally same effort as calculating costs avoided; 

· Performance complete ( restitution not allowed
Punitive DAS & Disgorgement
· Not awarded in K law bc K law is amoral (fault irrelevant) & doesn’t punish breach. May profit by breach if π compensated
Cost to Complete vs. Decrease in Value
· Formula – use most reasonable 

· Cost to repair (FMV cost to complete)(put π in position but for breach) or
· Value of complete performance – Value of defective performance 
· Rule: If cost to remedy is disproportionate to probable loss in value ( Award loss in value
· Policy: Avoid economic waste, destruction of work already completed; 

· Countervailing Policy:  Right to get what bargained for

· Factors: Innocent or willful breach 
· UCC: Where FMV greatly increases the DAS award:

· Innocent breach ( K Price – costs avoided (cost to perform)
· Willful breach ( FMV of promise – cost avoided (K price)
· Policy: Discourage intentional breach, protect against buyer’s liability to his resale customer
· Breach affect essence of π’s purpose

· Is incomplete performance central or incidental purpose of K 
	

INJURED BUYER (Seller breach)


	Loss in Value
	Value of Unperformed Promise
	- Cost Avoided

	
	Value of thing delivered
	- K Price

	NON-DELIVERY
	Market Value 
(date buyer learned of breach & good faith delay urging performance) or 

Cover Price
(beware false cover ( use market value)
· If exceeds K price ( Buyer has DAS (can sue even if higher costs passed on)
	Unpaid K Price

	DELIVERY

Defective / Incomplete

Examples

- Fails to complete home

- Fails to deliver deed

- EMR cancels job K
	Value of thing promised – Value of thing delivered

· Acceptance assumed
· Efficiency Rule: Fixing/completing goods usually good way to limit loss, & cost easier to prove (instead of suing for diminished value)

· Exception: Fixing is wasteful ( Buyer can sue for diminished value

Economic Waste Factors

1. Is repaid cost grossly in excess of value attained (& reason for gross disparity)?

2. Is credibility of importance to injured buyer (sentimental attachment to specifications?)

3. Burden on builder of the cost of repair (is it unfairly oppressive)

4. Innocent v. bad faith reason for breach

5. Terms of K

- Construction
- Cost of substitute
- Value of Service or cost to hire substitute
	Unpaid K Price


= Unpaid Salary


	INJURED SELLER (Buyer breach)

	Loss in Value
	Value of Unperformed Promise
	- Cost Avoided

	
	Value of thing seller relieved of delivering

(restated: Expected profit + cost incurred)
	

	Can substitute
	K Price
	FMV of thing he’s selling, if not already delivered to breaching buyer on day of delivery or
Cover if truly, fairly resold

	Can’t substitute
	Market price or Cover
Expected Net Profit (K price – Expected cost) + Reliance costs incurred prior to breach 

Expected Net Profit: Variable costs, not overhead (Vitex)
General

· Common: Specially goods, construction 
· Work incomplete ( 
Expected Net Profit + Cost incurred prior to breach – Amount Buyer paid before breach
Lost Volume Dealers

· Supplier who sells things or services, who appears superficially able to substitute, but can’t. They make or acquire things for resale or provide services for multiple clients ( Use expected profit formula
· Whether supplier would have made one more sale but for the buyer’s breach
	Cost of Making/Acquiring it

- Savings from not having to make, complete, or acquire for resale


Buyers $ DAS (Loss in Value)
· 3 Key Principles
· Injured party bears BoP that breach caused a type of loss

· If you can’t prove DAS ( You lose (even though they breached)

· Can be difficult, expensive & key to litigation
· Injured party must prove amount of loss w/ reasonable certainty






EX: Hard to prove value of a nose

· Even if difficult, danger judge could think you could have done a better job (1 expert W, etc)

· Injured party can’t recover a loss it reasonable should have avoided (e.g. by covering, ceasing its own performance)
Supplier fails to perform (NON-DELIVERY)
· Value of promise (FMV or cover) – cost avoided (unpaid K price) + Other Loss
· Laredo Hides v. H&H Meat
·       - Buyer proves “loss” by showing market or cover price exceeds K price !!!
General Rule: FMV
· When: Date delivery due
· Buyers Value of Promise: Market value of the thing supplier promised (goods, property, or services)
· Buyers Cost Avoided: Includes $ their excused from paying (unpaid K price)
· Alternate Option: Actual Cover Price
· UCC Cover must be reasonable & in good faith (presumed). Buyer can still opt for FMV
· When: Buyer may wait reasonable time
· Advantage: Fair & easy evidence of FMV
· Reason: Buyer probably already substituted by time of trial
· When no substitute
· Intrinsic Value – May need to assign a sentimental value a reasonable person in buyers shoes might attach to it

· TX: Still uncertain
· Reasons Cover unfair to suppliers
· Denies buyer the abuse of being able to substitute at a higher price & charge it to ∆
· Same warranties, delivery terms? Buyer-dealer (buys goods everyday)
· Hard to identify which of his substitute purchases are cover






EX: Cheap sale to friend for <DAS
Anticipatory Repudiation

· MARKET VALUE – K PRICE + COST AVOIDED 
· When: Commercially reasonable time after learning of breach 
· Different than other cases we’ve looked at ( Market price was date delivery due
First, what date matters in calculating the value of a thing?
· Breach might happen before delivery is due

· Repudiation sends a signal (not always final)

· It may or may not take add’l time to discover a breach or to arrange cover (careful shopping takes time)
· Duty to avoid loss (by covering ASAP)

· UCC 
· FMV when buyer learned of breach or
· vs. buyers anticipatory breach ( DAS at time of performance unless trial before performance ( when buyer learned of breach
· Buyer may wait reasonable time to cover

· Consider: If doubt how much time is reasonable ( Favor injured party
· Policy 
· Allow seller time to perform & deter litigation &
· Allow buyer time to search for substitute
· *favors peaceful resolution
Second, did the buyer “cover” & is cover price a ceiling?
· They buy everyday ( Hard to tell which one is the actual cover transaction (similar if next “buy” not identical)
· Buyer has right to use FMV if other purchase no clear replacement for breach

· Substitute transaction unfair ( Market value may be better
Tongish v. Thomas | Seller intentionally breached bc market price increased
· Make victim whole w/out penalizing the breaching party but when bad faith breach

· Fixed price of resale ( Profits depend on resale #
· DAS Adequate?
· Nuance: Buyer has no real loss bc when buys at a higher price, cost passes on since commission is per sale 
· UCC Remedies must be liberally administered so aggrieved party may be put in as good a position as if the other party had fully performed. Consequential, special DAS, not allowed
· DAS denial might tempt intentional breach; K illusory
· Buyer-dealer may suffer lost volume as prices rise; but proving loss difficult
Defective/Unfinished Goods (DELIVERY)
Rule: UCC §7-714: If Seller delivers & Buyer accepts defective or incomplete goods (Value of Unperformed Promise = 

Value of thing as promised – Value of thing as delivered – Cost Avoided
· Incomplete or Defective Construction ( Presume buyer recovers cost of repair 
· Issue: Calculating value of defective/unfinished goods difficult

· Alternate: Repair practical ( Buyer’s cost to make thing as good as promised – cost avoided

· Advantage: Easy to calculate. Avoids greater loss

· Reason: Can complete defective work

· Economic Waste Factors to determine if a repair is wasteful !!!
1. Repaid cost grossly in excess of value attained (& reason for gross disparity)?

2. Credibility of importance to injured buyer (truly sentimental?)

3. Burden on builder of the cost of repair (is it unfairly oppressive)

4. Innocent v. bad faith reason for breach

5. Terms of K
· Value Rule
· Trivial & Innocent Omission ( DAS is Diff in value (not cost of replacement) (Jacobs)
· Cost of completion exceeds market value added to property ( Usually not a fair defense
· Requires demolition of valuable work ( Repair cost may be extreme
· Breach of an incidental purpose & performance too costly ( DAS = Diminution in Value (Peevyhouse) 
· TX Minority Rule (Brighton Homes v. McAdams) (like Jacobs)
· Rule: Must recover greatest amount of actual DAS, includes drop in FMV 
· Purpose: Awards both repair cost & loss in value to place buyer in position but for builders breach
· Cost of Performance Rule
· Reasonable cost of performing the part of K ∆ willfully failed to complete (Groves v. John Wunder)
· Construction isn’t always for buyers resale/commercial use



EX: Painting house orange bc loves color
· Buyer entitled to eccentric taste
· “I saved you $ bc it drops the value of your house” ( Not a valid argument
· Remedy
· $ rather than completion or 
· ∆ buys property
Suppliers $ DAS

Can substitute (resale possible)
1) Unpaid K price – value of thing (FMV if not delivered) or cover
· Can’t substitute (resale not possible) & 

· 2) Finished work ( K price – Cost of making/acquiring it
· 3) Not finished w/ work ( Expected Net Profit + Reliance Costs Incurred (prior to breach) - Cost Avoided
    Expected Net Profit= K price – expected costs
Breach of Promise to Pay
· Value of Unperformed Promise (K Price) – Cost Avoided (FMV of goods excused from delivering or cover) + Incidental DAS
Cost Avoided 

 - General Rule: FMV on the day of promised delivery of the item he would have sold 

· Determined by expert W’s (appraise value of goods)

· Compare to K price to determine whether π will sue
· Custom goods ( No cost avoided bc can’t resell







 EX: Oscar Mayer Weiner-Mobile
· Alternative: Cover
· UCC §2-708 & 2-706 “Action for the price” 
· Must be reasonable & in good faith
· Suppliers resale evidences value & easy to identify

· Same concern: Sham sale; improved terms 
· Resale not possible & no market value

· Goods specially designed for a particular buyer













· Buyer is only existing user of such goods (has semi-monopoly)

· Goods delivered & buyer retained them

· Cost avoided for the buyer is 0 (nothing to resell)
Other Loss

· UCC - Incidental DAS only. No consequential bc the most a seller is entitled to is K price
Supplier: Employers
· Value of Promise (K Price(salary) – Cost Avoided (what EE may have earned at new job w/ reasonable effort)
· Historical Rule
· No substitute; award full K unpaid salary unless he did substitute

· Concern: EMR wrongfully hires you ( EE’s will sit it out instead of finding a substitute job
Rule: Must attempt to avoid/mitigate costs by searching for new job ( Substitute w/ reasonable effort & accept if available !!!
· Test: Was an available job comparable or substantially similar? !!! 
· Assume EE hired for fixed term/task
· DAS for each minute you’re not working until you find another job
· Remain unemployed ( No Cost Avoided
· May depend on strength of career, EE’s circs (Parker v. 20th Century Fox)
· Ability to resell? Time perishable, jobs not fungible. EE not req’d to accept a substantially different or inferior position
· Bait & Switch: EMR opens up job for EE they just fired after speaking w/ atty. Position can be inferior
· BOP
· Rule: EMR’s burden to prove substantially similar opportunity was available or failed to seek it
· Majority: Subjective. EE honestly believes offer is not comparable ( then not comparable

· Minority: Subjective: What would a reasonable person do in π’s situation?

· Duty to Mitigate (aka Doctrine of Avoidable Consequences)
· Rule: Bars recovery for loss of a non-breaching party that could have been avoided by reasonable effort w/out substantial risk of loss or injury
· Certainty Requirement: Must prove DAS w/ reasonable certainty

· DAS incurred following anticipatory breach ( Not recoverable (Luten Bridge)
· Personal Services

· Service can be like goods 







EX: law firm can expand, accept unlimited clients, hire more lawyers
· Service by individual usually not unlimited (finite hours, can only teach x# classes); presume one full-time job at a time
Cost of Making/Supplying the Thing
· Some Suppliers Have a Different Cost Avoided

· EX: Builder promises construction work in return for O’s promise to pay.
· If O breaches, Builder has nothing to resell. Cost avoided is construction costs avoided.
· Restated Formula: DAS = Expected Profit + Cost incurred at breach – Amount already paid by O
When Builder Fails to Stop
· Rules: 
· Builder/supplier may not recover for costs incurred after O/buyer repudiates K (Avoid waste of increased costs & loss)
· DAS limited to what π would recover if notice given (Rockingham v. Luten Bridge)
· Poilcy: Act reasonably to avoid & mitigate losses

· Receive express notice of breach ( Duty to mitigate DAS 

· Builder not left w/ a bridge to resell ( Lost Profit Formula, Add costs incurred

Overhead vs. Variable Costs
· Overhead
· Exam Tip: Ignore overhead completely

· Treat overhead as part of gross profits (recoverable as DAS, rather than part of sellers cost) (Vitex v. Caribex)
· Don’t subtract overhead from K price


EX: Salary, office rent, building/opening factory (not from a particular K)
· UCC expected profit + some overhead
· Variable Costs: K Price – Variable Costs – 10% Overhead





EX: Labor & supplies for each job
Lost Volume Dealers

· UCC§ 2-708 Requirements
· Acquires goods at wholesale price & resells at retail price &
· Makes $ by earning a profit on each sale (K price – costs of acquiring the thing) &
· Standard item
· Expected profit formula 
· Expected Profit + costs incurred w/ due credit for RESALE proceeds (cost of making or acquiring)
· K price – value (or resale)

· Due credit for proceeds of resale

· Ct’s easy Solution: Ignore it 

· Best Solution: Applies to manufacturer who ceases work. May sell leftover materials for credit to offset DAS

· Problem: Resale might not be a substitute (but for breach, he’d have two sales!) ( Expected profit formula

· Maker/dealer of goods often looks like builder

· Builder often can’t resell, but goods supplier may be able to resell
Injured Party’s Other Loss: Incidental & consequential DAS
· UCC
· §2-712 Buyer may recover incidental & consequential DAS
· §2-708 Seller may recover incidental DAS only





· Policy:  Other income. Seller can resell. Avoid reducing # of buyers & increasing K costs
· Strong Presumption: Buyer can presume his non-payment won’t cause seller to go bankrupt
New business ( Can recover lost profit

· Policy: Avoid disproportionate compensation
TYPE 1: Incidental DAS 
· Definition: Costs of responding to breach 





EX: Transport, storage, cover, charges, expenses, commissions
· Requirements: Reasonable & incurred because of the breach (but for)
· Applies: Buyer & Seller (UCC)
TYPE 2: Consequential DAS
Definition: Unforeseeable financial loss may be unlimited unless unconscionable (see limited liability clause)
· RST Requirements

· Arise fairly & reasonably from breach (Hadley reasonable person standard) or

· EX: Cover DAS after seller non-delivery unless foreseeable
· Arise from special circs that K made

· Foreseeable & w/in contemplation of parties at time of K as a probable result of the breach
· Duty to mitigate loss
· Must prove w/ reasonable degree of certainty
· Note: Must be communicated by π to ∆ ( Remote DAS or unusual consequences if ∆ had actual notice
· Factors

· Type of transaction 










EX: Buyer’s a reseller & seller knows they have a customer

· Type of promise

· Ordinary expectations
· Actual knowledge of circs
· Example: Passenger buys Titanic ticket, but sinks from negligent 
· Value of Transportation? Incidental, subtract K price
· Bribing Sailors? Substitute form of transportation, necessary to not die ( Maybe. Naturally arose
· Medical Expenses for hypothermia? Yes, Cts will compensate for consequential injuries
Foreseeability
· Rule: Presume loss foreseeable 
· Rule: Non-breaching party only entitled to DAS foreseeable by parties at time of K (Kenford v. County of Erie)
· Foreseeability isn’t assent to liability
· Supplier knows potentially liable ( No consequential DAS
· Requirements: Foreseeable if follows breach 

· In ordinary course of events or 

· Special circs Δ had reason to know
· Purpose: Allows promisor to respond & deal w/ risk by not accepting, increased cost, or insurance to compensate for risk
· Remedy: Expectation interest
· Policy: Seller not req’d to assume risk bc buyer can cover or disclose risk (shift burden w/ express agreement)
· Factors

· Facts specific to these parties & transaction

· Provisions, recitals in K suggesting awareness & acceptance of risk

· Discussions, disclosures

· Other sources of seller’s knowledge of buyer’s special circs (regular customer)

· Emotional Distress: Foreseeable in some personal service Ks








EX: Insurance & Funerals 
Recovery of DAS: Natural Or Contemplated Result
Type 1: Losses Arising Naturally from Breach (Hadley)
· Includes

· Loss of Value: Expectation DAS
· Incidental DAS: immediate response to breach & arranging substitute
· May Include

· Consequential DAS: Inherently likely in nature of transaction (loss arose naturally)
Type 2: Other Loss In Contemplation of the Parties (Hadley)
· Rule: Not ordinarily liable for unusual loss due to π’s special circs
· Test
· Did parties contemplate special circs & potential loss when K made?
· Did π call attention to facts so that ∆ accepted risk of loss?
· Did seller have other reason to know, accept risk?
· Hadley Foreseeability Rule
· Definition: Injured party may recover DAS:
· Reasonably considered to arise naturally from a breach or 
· w/in reasonable contemplation of the parties at time of K
· Disadvantages
· Foreseeable some packages are important
 





EX: FedEx knows some packages are valuable
· Denying foreseeability discourages communication/negotiation 
EX: Shipper lacks incentive, adhesion K





















EX: Can’t negotiate terms when shipping package
· Reasons
· Liability not limited to negligence or intent. K’s create liability you can’t control ( Encourages Ct to allow easy DAS
· May be many times total K value 
· Unlimited liability deters, stifles enterprise 



EX: Would courier deliver expensive package if could be liable?
· Buyer can usually limit loss w/ cover, resell, insure

EX: Protect lost profits
· Buyer can select seller, negotiate (compare tort) 


EX: negotiate higher price for exchange of liability
· RST2 §351 Special Caution for Lost Profits
· Policy: May limit to avoid disproportionate DAS
· Special Circs Exception: Buyer assumes debt when special circs exist 
Injured Seller’s Consequential DAS: General Financial Loss 
· Rule: Lost use of $ is a consequential DAS
· Decreasing “resale” price increases seller’s DAS

· Alleged resale need not be exact thing ID’d to Ks

· Limits 
· Must be unavoidable
· Duty to mitigate
· K’s terms may signal parties intent re liability
· Price paid, nature & character of parties, method of bargaining ( Indicates intent
· Seller best able to safeguard (insurance)
· Special factors, conduct of party claiming DAS
· Emotional Distress 
· Exception: Some Ks do contemplate extreme distress (if purpose is peace of mind)

· Policy

· Avoid disproportionate liability
·  Tort law address extreme bad behavior 
· Avoid buying emotional tranquility or good feelings 


EX: bad faith, denial of insurance claim, funeral costs

Types of Consequential DAS
· Injury to credit reputation (Mead v. Johnson)
· Requirement: Must be a natural, probable, & foreseeable consequence of breach
· Lost Profits (Fera v. Village Plaza) 
· Rule: Where evidence finds anticipated profits w/in a reasonable degree of certainty ( DAS may include lost profit
· Issue: Certainty
· 2 Dimensions of Certainty 1) Did breach cause loss? 2) how much?

· Est. business hurt by interruption can show record. Loss speculative, but reasonably
· New business: Profit speculative 

· Factors: Estimating Loss for New Business
· Franchise’s record

· π’s record in previous business

· Similar shops

· Economic conditions

· Π’s profits after opening store

· Other impediments to profit (license problem)

· Why Might Expectation not work? 

· Outcome of liability uncertain ( May compromise w/ reliance or restitution 
· Litigation expensive ( Cut losses w/ settlement. Expectation is negative (a “losing K”)
· Proving expectation hard ( Reliance/restitution easy

· Reliance or restitution might be all you lost
· Breach Creates an Option (Coon v. Schoeneman)
· K is defense to restitution claim (agreed price bars claim for actual value)
· Total breach gives injured party option of proceeding as if no K
· Taking stuff (or its value) back easier than proving profit
Losing Contracts

· Definition: Value given exceeds value received. K price insufficient to reimburse value or cost of what you were delivering
· Remedy: Restitution
· May be more generous for losing K !!!
· Limit: No DAS for other reliance or lost gain (loss avoided not subtracted for restitution DAS)
· Purpose: Discourage opportunistic breach 
· Applies: Any buyer or seller of goods when other party breaches/repudiates
· Applies:
· Market value changed after K
· Π inefficient or underestimated cost
· Unexpected event would make performance unexpectedly costly
· Avoided loss = cost avoided
Rule #1: Π Buyer’s Losing K
· Restitution: Buyer recovers restitution of all he paid. Don’t deduct loss avoided
· Assume paid in advance
· Seller breach, price (10) > value (8)
· Value (8) – Unpaid K Price (0) = only 8
· Recovery < buyer paid
· Limit: K price is the ceiling

Rule #2: Seller’s Losing K
· Rule: Seller gets restitution of goods (or value)  Don’t deduct loss avoided 
· Delivery in advance
· Buyer breach, value (10) > price (8)
· Unpaid K Price (10) - Cost Avoided (0) 
· Losing Sellers of Service
· Service provider may underestimate cost or be inefficient
· Suppose K price (8) <  cost/value of work (10)
· Assume work in advance 
· Services finished ( DAS limited to K price (easier than calculating FMV of finished work) (Coon) !!!
· Quantum Meruit (US v. Algernon Blair)
· Rule: Reasonable value of performance w/out deducting any loss that would arise from complete performance
· Remedy: Restitution. Don’t subtract loss avoided (same as for sale of goods)
· Losing Startup Business

· Reliance: K Performed ( All costs - loss suffered. ∆’s BoP (difficult) (Mistletoe Express v. Locke)
Agreements Modifying The Rules of Enforcement 

Concern: DAS difficult to prove & collect, substantial liability for own breach, litigation cost 

· If unclear whether judge will grant SP ( Claim products are unique bc no FMV
Ways to negotiate a modified remedy for breach
· Liquidated DAS clause ( Statute vs. Prevailing Party Clause
· Limited Liability Clause 
· Attorney’s Fees Clause

Liquidated DAS Clause 
· Definition: Fixes consequential DAS in advance w/out need to prove amount of loss (acts as a substitute for DAS)
· UCC Default Rule: Can specify DAS in advance
· Test: 
· Whether triggered by breach or
· Validated by something else
· Requirements: (compare to RST §356)
· Reasonably forecast
· Harm unusually difficult to calculate
· Rules

· UCC §2-718: Reasonableness of formula in light of the anticipated or actual harm 
· Policy
· Difficult to prove loss &









EX: Lost business opportunities
· Inconvenient or not-feasible to get an adequate remedy

EX: Many small transactions worth less than lawsuit
· Forfeiture of Pre-Payments
· Breaching buyer has right to restitution of pre-payment subject to seller’s actual DAS or valid LDC
· No LDC ( Seller has right to lesser of 20% of K price or $500
· Proposed drops implied LDC
· Amount must not be unconscionable

· Scale DAS depending on nature & scope of breach

· Don’t use gross revenues/profits as basis ( Poor estimate

· No actual DAS ( Some Cts won’t enforce clause bc clear no DAS exist
· Applies

· Forfeiture of down payment (even if payor loses)
· Agreement & recitation for SP

· Limitation of liability clause (esp. for consequential DAS)

· Attorney’s fee provision

· Fear substantial liability for own breach

· Doesn’t Apply: Punish breach, reap windfall (exceeds what injured party earned or lost)

· Purpose: Specify consequences of breach

· Policy
· DAS easy
· Avoid inadequate Ct determined DAS; avoid litigations costs, effect of FMV fluctuations & jury sympathies

· Performance incentive – bonus/penalty clauses

· Enticement for other party to enter K

· Consider: Gravity of breach, time remaining under K
· Justification
· Difficulty proving lost opportunities, enjoyment











EX: Loss of customers/business

· Loss results from many separate harms

· Collective effect of many small breaches

· Subjective/sentimental loss in value 














EX: Art
· Disadvantages
· Punishment for breach is not part of K theory (but LDC may limit ∆’s liability far below actual DAS_
· Clause not negotiated but imposed

· Consequential DAS

· Consumer goods ( Presume unconscionable, especially PI

· Commercial goods ( Not presumed unconscionable

Limited v. Liquidated DAS

· UCC: Liquidated DAS Clause

· Rule: π not limited to agreed remedy when circs cause remedy to fail of its essential purpose (wholly inadequate remedy)

· Statute vs. Prevailing Party Clause

· § Doesn’t allow atty fees for ∆’s 

· Prevailing Party Clause: K clause to includes atty fees. Applies to ∆’s
· Take or pay/ hell or high water = Must pay regardless

· Purpose: Force buyer to find a use for it b/c he "owns" it, & just owes periodic payments 
· Win but no DAS  (Intercontinental Group  v. KB Home Lone Star)
· §38.001 Prevail means to obtain remedy changing relation bw parties

Liquidated DAS or Penalty 
· What’s wrong w/ a penalty for breach? 
· Punishment inconsistent w/ compensation goal

· Δ should compensate only for loss he caused
· Frequently not “bargained for” (see battle of forms, Ks of adhesion)
· Policy: Deter efficient breach

· Reason: Parties should profit by performance, not breach

· Overcompensation/Forfeiture: Punitive Liquidated DAS?
· Req’d continued payment  (Take or pay/Hell or high water): Purchase or shifting burden of resale (Stewart)
· Forfeiture clause: Denies credit  for advance performance or  refund of a buyer’s prepayment.

· Fee payable upon an event for  reason other than breach:   Staffing service’s fee if client hires a temp. 

Voluntary Payment Rule 

· Rule: Bars restitution by knowing & voluntary payment w/out protest (BMG Direct Marketing v. Peake)
· Requirement: Must know facts: payment, amount & formula of fee
· Voluntary ( no unjust enrichment 

· Payment is knowing even if ignorant of legal rights 

Limited Liability Clause

· Recital that DAS are inadequate + agreement to SP (persuasive)
· Limit on DAS (especially consequential)

· Cover
· Usual remedy for defective goods ( Reject, return, refund, seek DAS (reasonable, efficient)
· UCC §2-719 Substitute binding unless fails essential purpose 











EX: Lemon car
Attorney’s Fees Clause
· American Rule
· Each party bears own expenses of litigation (except public bears cost of judge & Ct)
· Exception: Statute or K clause shifting one party’s fees to other

· TX: Fee-Shifting Statute 

· Rule: May recover reasonable attorney’s fee if DAS for an oral or written K
· Requirements 
· Must win DAS (recovery of nominal DAS is sometimes insufficient) &
· Represented by attorney &
· Presented claim &
· Not paid w/in 30 days
Construction & Interpretation Of Ks

Construction – What expressions constitute the K? !!!
Interpretation – (of words)

2 Views of Mutual Assent

· 1) Prevents other party from asserting promises never made
· 2) Avoids disputes over details and precise words of promise
· Advantage: Lasts long after memories fade & W’s depart
· Disadvantages: Oversight or omission of things taken for granted; adoption of standard form; fine print; latent ambiguity
Parol Evidence Rule

· Issue: What expressions constitute the agreement?
· Definition: Governs the effect of a written agreement on any prior oral or written agreements. 
· Rule: A writing intended by parties to be a full & final expression of their agreement can’t be supplemented or contradicted by any oral or written agreements made prior to or contemporaneous w/ the writing. PER bars proof of extrinsic terms, not interpretation.
· Exam Tip: Only apply when parties try to add terms to the agreement
· Is the evidence admissible?
· Is the K completely or partially integrated?
· 1) A written statement of the agreement

· 2) A final expression of the agreement

· 3) A complete & exclusive statement of agreement
· Is the evidence consistent (supplementary) or contradictory?
· Is there an exception? 



























MILFS
· Mistake: 
Rule: Evidence admissible to show mutual or unilateral mistake to make it correspond to parties’ 

Requirements: Mistake is mutual & related to the writing 
· Remedy
· Earlier draft admissible as evidence of error or
· Intent evidenced by other K’s
· Interpret vague or ambiguous terms

· Later Promise: Subsequent Agreements / Modifications not barred !!!
· Rule: PER doesn’t bar evidence of subsequent modification
· Later integrated K ( Discharges & supersedes original integration
· Later extrinsic terms ( are not barred by an earlier complete integration

· Caveat:  pre-existing duty rule, § of Frauds
· No-Oral Modification Clause (Wis. Knife Works)
· Rule: PER doesn’t prohibit subsequent oral agreements unless there’s a no oral modification clause 
· CL: Doesn’t bar formation of new K (vs. Pre-Existing Duty rule)
· UCC §2-209 Rule: Allowed if K signed !!!
· §2-209(4) Failed modification ( May be waiver 
· Waiver - Intentional relinquishment of a K right 






EX: We’ll let it slide, but only this time
· Effect: One-time pass to not follow the rules





· Can retract except to extent other party relied on waiver
K Subject to Condition

· EX: Special Exception to PER

· S & B make K for sale of s’s land if & when S dies before B. They intend to be bound only if S dies before B.
· Neither is bound (either can back out before S dies). K doesn’t form unless & until S dies before B

· Theory: Not a K bc neither intended it to be one yet

· EX: No Special Exception to PER

· S & B make K for sale of S’s land if & when S dies before B (*This is where K was formed)

· They intend immediately to be bound (neither can back out of promises)

· K formed at first bullet; but duties are conditional, excused if B dies first

· Condition Precedent to K
· Rule: PE admissible to prove a condition precedent to the legal effectiveness of a written agreement (naturally omitted term) if the condition doesn’t contradict express terms
· Fraud: Based on intent at time of the promise. Makes K voidable. Hard to prove

· Includes condition precedent
· Misrepresentation (false recitals of fact)
· Separate Transaction (aka collateral agreement)
· Requirements: Common subject matter in a separate K & separate consideration

· Promise naturally & normally included in the other K ( Not collateral
· ** Always consider warranty ( There’s always an implied warranty even if there’s an integration clause. UCC favors unless expressly disclaimed
Parol Evidence
· Definition: Any fact or term that’s not included w/in the 4 corners of the K
· Common: prior eMails, drafts, pre-K promise, conversations at signing, subjective interpretation of what parties meant

· Test: Is it PE?
· Would the parties naturally & normally include the promise in the allegedly integrated document? or
· Do they relate to the same subject matter covered in the integrated agreement? Are the interrelated?
	Complete Integration
	Partial Integration

	CAN’T SUPPLEMENT
Definition: K intended as a final expression that includes all details of the agreement. PER excludes any PR 

PER: No evidence of prior or contemporaneous agreements or negotiations (oral or written) that contradict or adds to the writing
Apply: Strong version of PER 

Includes: Alleged promise, all terms, inaccurate/incomplete K
Doesn’t Include: Collateral agreement 

Indications 

- Price & details settled

- Looks complete

- No gaps


	MUST SUPPLEMENT TERMS TO UNDERSTAND

Definition: K not intended to include all details. PER only excludes evidence that contradicts the integration terms

PER: No evidence of prior or contemporaneous agreements or negotiations (oral or written) that contradict a term of the writing; but evidence of consistent supplemental term is allowed (Connor)

Apply: Trayner’s Approach 

Includes: Oral agreement, alleged promise, vagueness, ambiguity
Indications
- Looks incomplete (complete to only 1 term)

- Has gaps

- Covers only some subjects

- Lacks needed term ( Always partial

RST Services

Rule: Partial K if admits a term that’s

· Agreed to for separate consideration or
· Naturally omitted
EX: Adhesion K, Parties uncertain about legality.
Implied terms: Custom, trade usage, course of dealing or performance

UCC Goods
· Rule: Favors supplementing K w/ consistent add’l terms unless parties would have certainly included it


Sample Exam Answer
We must first decide whether the K is a completely or partially integrated writing. If completely integrated, the PE should almost certainly be excluded because a party cannot contradict nor supplement the writing. If partially integrated, the PE may be allowed if the alleged agreement merely supplements w/out contradicting the agreement. 
First, is the agreement integrated? If integrated, the strict version of PER encourages judges to stop at the four corners. This prevents wasteful & distracting detours about alleged promises that should have been included, but were not. The weak version of PER, Traynor’s approach, requires the judge to consider the offered evidence & circs of the transaction before barring PE. The judge may excuse the jury to avoid tainting evidence that may be inadmissible. He will then decide whether the alleged term may have been naturally omitted from the writing. If it was, he will allow proof of the term, assuming it only supplements & doesn’t contradict the writing.

Assuming the term was naturally omitted ( Do interpretation discussion.

2 Tests to Determine Integration
4 corners rule (Strong Version of PER)
Rule: Decides by only looking at the K w/in the 3 corners (historically used)
Argument: If it’s in writing it must be true (don’t consider anything else even if evidence of another oral K exists)(Gianni)
· Test

· Does the K standing alone look integrated?








EX: Adding something not expected to be in it

· If not, does the jury believe proponent? (credibility not considered by judge)

· Purpose

· Encourages parties to use caution & integrate at the drafting stage 

· Don’t sign unless things that are important to you are in the agreement. Can edit written K. Cts weigh handwritten notes on K as more important
· Prevents fraud (of promises never really made)
· Saves Ct from need to  resolve a “swearing match”

· Prevents appeal to jury sympathy to rewrite K for “underdog”
· Advantages
· Judges task is easy – Decides whether integrated & whether alleged promise is outside 4 corners

· Prevents prior oral agreement from affecting K or certainty of terms

· Final draft supercedes all others

· Discourages litigation

· Unreasonable interpretation wastes Cts time

· Prevents violating PER when claims to interpret, but really trying to add term 
· Requires hearing, W’s, jury, summary judgment
· Merger clause probably determinative
DON’T CONSIDER EXTRINSIC EVIDENCE TO DETERMINE IF THERE’S AN INTERPRETATION ISSUE

· 

- If interpretation proposed conflicts w/ clear meaning ( Ct rejects PE for interpretation
· If K supports both meanings ( Judge/ jury must hear & decide intent
· Mutual assent irrelevant
· Plain Meaning Approach
· Judge does 4 corners review & considers evidence of circs & context surrounding the making of the agreement to determine meaning, but doesn’t consider evidence of preliminary negotiations
Traynor’s Approach of Imperfect Representation  (Weak Version of PER) (RST)
· Rule: Decides by looking at all relative evidence to determine actual intent (modern practice favors)
· Test

· 1) Integration depends on text, compared w/ parol evidence, circs, & credibility of proponent

· 2) If not integrated, does jury believe the proponent?
· Asks why people leave things out of writings

· Circs: family transaction, standardized form, non-lawyer drafters, familiarity of parties, type of transaction, formality of negotiations, parity of bargaining power. Consider witness credibility & plausibility of the explanation.
· Advantage: Judge listens to PE to determine whether the document is integrated or admissible
· Disadvantage: Hard, encourages litigation, trial more likely

· Argument: Writing is just the starting point. May consider K in light of discussions, course of dealing, & implicit understanding
· Advantage: May modify agreement to reflect the real agreement
· Purpose
· Prevent fraud (allow inclusion of promises made)
· Accounts for drafter’s advantage 
· Cures difference between “form” intent & actual intent (parties may misinterpret form language)
· Accounts for difficulty of describing all customs, expectations, & assumptions
· Ensure people are responsible for their inducements














EX: Salesperson
RST
· Traynor-like
· Agreement, in view of completeness & specificity, reasonably appears to be a complete agreement ( Integrated unless established by other evidence that it didn’t constitute a final expression
· Traynor-like – use PER to show agreement integrated or not
· Agreements & negotiations prior to or contemporaneous w/ adoption of a writing ( Evidence admissible to establish whether completely or partially integrated
· Examples of “Naturally” Omitted Terms
· Customs so strong parties took them for granted, saw no reason to write in K (Connor, Chaplin)

· Standardized form “which doesn’t lend itself to the insertion of add’l terms” 

· Promise parties think belongs in other document (Gianni – clause prohibiting soda sales should be in their lease)

· Uncertain propriety of including term in writing (Goetz)
· Promissory note, additional terms omitted to preserve note’s negotiability (Chaplin)
· Promissory notes rarely describe the whole transaction

UCC §2-202 (same as CL)
· Rule: Certainly Included Term: Supplementary term admissible unless opponent proves it certainly would have been included in writing
· Proven custom of trade or practice (course of dealing or performance)( Always allowed to supplement 
· Consistent additional terms allowed unless intended agreement was complete & exclusive [final & total] expression 
· If terms would have certainly been included ( evidence of them is disallowed

· Sale of Goods “A K for sale need not be concluded in or evidenced by writing & isn’t subject to any other req’t of form”

· Obliterates PER & allows proving terms of a K by any means, including W’s
General
· Role of judge: Whether integration exists, partial or total, & whether oral terms contradict or supplement the writing 

· Policy: Fear juries won’t respect trustworthiness of a writing compared to testimony about oral agreements

· Alleged parol term = extrinsic term 
· Procedural Effects
· Summary Judgment:  Opponent of evidence gains quick judgment if proponent can’t win w/out parol evidence

· Trial: PER limits what jury sees or hears

· Post-trial: Ignore effect of extrinsic term
· SoF v. PER
· PER: Only 1 writing allowed (integrated K)

· SoF: Multiple writings allowed. Used to invalidate an agreement 
· UNIDROIT & CISG have no PER. Integration clause allowed
Integration Clause (aka Merger Clause) 
“We hereby agree this document is the final & exclusive statement of our K.   It contains all promises & terms bw us, & we  have no other agreements”

· Purpose: Ensures the K is an integrated writing
· If integrated:
· Discharges & supersedes any earlier K version (draft, promise or term)

· Supersedes actual, subjective mutual assent (strong version)

· Testimony or other evidence of parol terms ( Inadmissible

· Can’t contradict or deny what’s written

Interpreting Vague or ambigious Terms
· PER relates to the attempt to add terms or expressions to the K Vs. interpreting vague or ambiguous terms
Sample Exam Answer
This dispute involves a matter of interpretation over the meaning of the term “X.” Neither party is trying to add terms to the K. thus, the K is either patently vague/ambiguous, bc it is clear on the face of the text that the K needs interpretation & each party’s proposed meaning is plausible, which allows extrinsic evidence to be admitted OR latently vague/ambiguous bc it is NOT clear on the face of the text bc there are 2 plausible alternative factual applications, which always allows extrinsic evidence to show the plausible alternative meanings.

Exam Tip: Essay will turn on the meaning of 1 word. Only focus on that term.
Test
· Who proposed the clause & why?

· What is each party’s interpretation?
· Are the interpretations reasonable?
· Use broadest or most reasonable
· Is there evidence supporting both interpretations?
· Purpose: PE allows Ct to interpret vague or ambiguous terms
· Ambiguous: Words w/ 2 completely different meanings ( PE admissible (broad)
· Vague: Words a have broad or narrow sense 











EX: Delivery due in a few days
· Disadvantage: May violate PER & change K if proposed interpretation not reasonably based on actual text
· Requirements
· Proposed meaning must be plausible

· Can’t render K illegal or violate public policy
· Can’t conflict w/ K 
· Can’t have unreasonable result
· Inside or Outside the 4 Corners?

· Interpretation doesn’t violate of PER bc it doesn’t add terms; it clarifies meaning of already present terms

· Clues of intent might be found w/in 4 corners
· Clues outside 4 corners  ( Extrinsic evidence. Admissibility limited
· Advantages of Clues Inside the 4 Corners

· Avoids fact-finding hearing (live W’s); judge can decide 
· Jury unnecessary
· Avoids PER issues
· TX
· Claim it’s ambiguous ( Must plead it’s ambiguous. Allows opponent to also submit extrinsic evidence

· Claim its clear ( Can object to opponent’s extrinsic evidence, but your extrinsic evidence is barred

Tools for Interpreting w/in the Four Corners

Extrinsic Evidence (subject to PER)
· Ambiguity vagueness ( Can use extrinsic evidence

· Inaccuracy/Incompleteness ( No extrinsic evidence
· Sources

· FMV, K price
· Trade Usage, Custom, Course of dealing & performance 
· Use: Judges must decide the objective interpretation based on objective evidence.
· Consider: Relative fault of parties in creating the misunderstanding

· BoP: π must show his interpretation more likely
· Factors: Interpreting K Language
· Purpose - Look for recital of K purpose

· Other Provisions - Resolve vagueness/ambiguity by looking at K to see what they meant (thru K’s context)
· Clear English - Reasonably understood by parties
· Correct gramar. spclling an punctuation: errors

· Handwritten words over typed words 

· Contra Proferentum - Construe against drafter

· Ejusdem Generis - General terms follow specific terms ( Apply only to things of the same kind as the specific terms
· Expressio Unius Est Exclusio Alterius - Expression of one thing excludes the other
· EX: Sale of this car comes w/ a warranty for the drive train ( Implies no AC warranty

· EX: You may pay cash or certified check ( Implies no personal checks
Patent vs. Latent Ambiguity
· A Rule w/ High Corners (Friendswood Dev v. McDade)(Raffles v. Wichelhaus)
· Patently vague or ambiguous: Need for interpretation obvious on face of text
· Patently unclear ( Allow extrinsic evidence of any plausible meaning the parties intended
· Not patently unclear ( Always admit evidence to show plausible alternative application 






· Latently ambiguous: Need for interpretation revealed by 2 reasonable factual applications
· Effect of a Vague or Ambiguous K
· Guidelines to Resolve Vague or Ambiguous Terms
· Four corners or objective extrinsic evidence  can have 2 conflicting proposed interpretations that are honest & reasonable (Caviness Packing v. Corbett)
· BoP often decisive: Π must prove mutual assent to meaning (preponderance) (Frigamalent Importing v. BNS, chickens)
· If ∆ observed diff but reasonable & subjectively honest meaning ( No breach K

· If one party aware of misunderstanding ( Prefer meaning adopted by unaware party
· If essential term disputed ( May argue no K bc no meeting of the minds !!!
Interpretation of Consumer K’s
· Issues

· One sided drafting 
















EX: No real bargaining, consumer unaware

· Sophisticated drafter v. unsophisticated buyer

· Designedly unclear clauses 













EX: Vague language hides unpleasant terms

· Consumer gives no thought to what he signs

· Subjective meaning contrary to the objective meaning may be agreed
Implied Terms

· Purpose: Fill in K gaps
· Sources 
· Implied from other terms or circs
· Custom or trade usage 
· Unwritten terms recognized as policy (warranty, duty of good faith, & implied conditions based on basic assumption)
Implied Terms: Other Terms or Circs
· - See Conditions. (Int’l Rotterdam v. River Brand Rice Mills)
· Timely instruction is just a duty (not a condition) ( Seller must deliver but may sue buyer for actual DAS

· Timely instruction is also a condition ( Seller can cancel K, not deliver
Implied Terms: Custom 

Rule: Custom of the parties or their community may supplement K gaps. Objective. Causes reliance
Requirement: Both parties aware of alleged custom
Applies: Taken for granted so naturally omitted (saves cost to drafter)
Problems
· What is custom & what does it require? 
· Looks like a violation of PER
· Analysis (Nanakuli Paving & Rock v. Shell Oil)
· 1) Trade Usage & Who Belongs to It?

· Practice of sufficient regularity to justify expectation (don’t have to be universal)
· Existing in a defined place, vocation, trade
· Member can’t  decline to observe it (except by drafting)

· Non-member bound by actual (likely) knowledge based on regular dealings w/ that community
· 2) Proving trade & custom 
· Expert W’s (credible explanation for rule)
· Definition of trade determines relevance of W’s, EXs
· Wide use of express terms undermines claim of custom
· How many exceptions?

· 3) Practice As a Source of Implied Terms
· Arises bw 2 parties regularly transacting
· Course of dealing
· Course of performance
· 4) Course of Performance?
· How many are?
· Just a waiver?

· Intent?

· 5) Reconciling Written & Unwritten Terms

· Practice may interpret, supplement or qualify written K terms 

· Text prevails if irreconcilable conflict
· Does price protection qualify, or contradict? 

· Factors: Strength of practice; writing was standardized; possibility of unwritten exceptions
UCC § 2-208 Trade Usage & Customs v. Express Terms (course of dealing & performance)
· Rule: PE of trade, custom, course of dealing & course of performance admissible to:
· Ascertain K’s meaning or
· Give meaning, supplement, or qualify K terms or
· Show warranty exists
Purpose: Resolve ambiguities 
Applies: When performance inconsistent w/ terms ( May show waiver or modification 
· Waiver: Waive rights under K due to their actions

· Modification: Modify rights under K due to their actions
Trade Usage

Definition: Regular practice in a place, vocation or trade justifies expectation it will be observed
Requirements
· Both parties member of trade &
· Both parties accepted it &

· Non-member had knowledge of it or
· So established that it should be universally applied 
Course of Dealing
Definition: How parties acted in past K’s
Rule: Prior conduct bw parties creates basis for interpretation w/in multiple K’s
Course of Performance
Definition: How parties conducted themselves in performing K
Rule: Acceptance of or acquiescence w/in occasions of performance w/in a single K
- for both course of dealing & performance ( Single occasion of conduct is insufficient
Implied Terms: by Ct As a Matter or Law & Policy

· Quality of Goods Issues 

· Concealment - Failure to disclose facts ( Not breach unless has a special duty   

EX: Confidential, latent defects
· Representation - Expressed belief of fact, not promise.  Falsity not breach of K. Intentional ( Maybe mistake or fraud
· EX: World’s best kitty litter ( Statement of fact. Not promising it will always be the best

· Warranty 
Warranty (UCC)
· Definition: Promise or guarantee that goods are a particular quality. Failure of warranty is breach of K (aka Representation)
· Requirements: Must be based on K, part of K, & a promise
· Old CL Rule: Defective Goods (Erwin v. Maxwell)
· Representation not warranty [Warranty not implied (no-fault liability for all loss caused by defects)]
· Sellers were no better suited to bear risk than buyers
· Caveat Emptor: Buyer purchases at his peril (Modern ( Caveat Vendor)
· Disadvantage: Fails to deter bad conduct

· Effect: Requires costly advance inspection
Express Warranty ( Representation is Warranty (Dr. Shoop Family Medicine Co. v. Davenport)
· Modern merchant better suited to bear risk of flaw but seller drafts K. Difficulty of drafting complete list of specs
· UCC §2-313 Affirmation of fact is express warranty

· Any description that is basis of bargain ( Express warranty

· Oral representation re goods ( Can be express warranty

· Commendation or opinion ( Not express warranty

Implied Warranties
· General Rule for merchant seller ( Warranty is implied (caveat vendor)
· Exception for non-merchant seller ( No implied warranty
· How they’re implied:
· First: by sample
















EX: Rest is of same quality
· Second: by sale for particular use 












EX: Elixir to  cure gout works for gout
· Third: Merchantability implied by maker to dealer unable to inspect the goods
UCC §2-314 Implied Warranty Of Merchantability
· Requirements
· Reasonable buyers expectations
· Fit for ordinary purpose of use
· Sufficient to pass w/out objection in the trade
· If fungible, of fair or average quality
· Run of even kind/quality/quantity w/in each unit
· Adequately contained, packaged & labeled
· Conforms to any promises on label or package
· Seller is a merchant of that kind of goods
· Began as warranty to merchant
· Issue: Can buyer resell or is resale value zero?

· Implied Warranty of Fitness For a Particular Purpose 







EX: Cat to herd sheep; car for fishing
· Requirements 
· Seller aware of the buyer’s special or unusual purpose (more than just merchantability) &
· Buyer relied on seller’s expertise 
Disclaiming Implied Warranties























BDSM-F
· Buyer inspects or declines inspection: No warranty for defect inspection did or would have revealed
· Safe Harbor Rule (for seller)
· Implied Warranty of Merchantability ( Must mention merchantability & if written (Conspicuous

· Implied Warranty of Fitnesss ( Must be written & conspicuous

· EX: “There are no W’s that extend beyond the description on the face hereof”
· Merger clause 
· Supersedes purchase agreement, negotiations, & marketing materials (It is K, other things irrelevant)
· May expressly deny any warranties or oral representations
· Disclaimer Clause
· Express Disclaimer: as is, w/ all faults (integration might not be enough) ( PE bars contradictory parol terms
· Implied Warranty? K for deed says buyer accepts property as is (no warranty of merchantability) after inspected
· Fraud (San Antonio Properties v. PSRA)
· Warranty not part of K can still be fraud (tort)
· Requirements: Intent, reliance & no express waiver 
· Exception: Unless parties clearly& expressly intend to disclaim fraud of that claim
Implied Duty of Good Faith 
· Definition: (RST & UCC) All Ks include implied duty of good faith & fair dealing in performance (Fischer)
· Good faith (UCC): Honest & reasonable commercial standards of fair dealing
· TX Rule: Duty of good faith not implied in every K. Case-by-case basis (English v. Fischer)
· Old TX Rule: Duty of good faith & fair dealing implied
· Background

· Falls bw the 2 types of K relationships
· Arms-length bargaining - Each pursuing self-interest, which creates selfish behavior
· Fiduciary Relationship - Parties have a duty to look out for each other bc share interests in prop or joint enterprise
· Fairness: Cts generally disregard
· Procedural Good Faith: Good faith might require a procedural aspect of fairness & due process
· Is post-formation different? Must parties then be fair to  each other in “performance?”

· Limits of self-interest 
· Conduct not specifically prohibited by K ( Might demand implied limits

· Predatory or opportunistic act 

· Conduct renders K illusory
Duty in Relational Ks

· Rule: At will 

· Specified duration

· Notice
· For cause or for cause w/ notice

· Issues: Foreseeability, Standards, Opportunism, divergence of long-term interests, duty, conflict of interest 

· Termination issues: recoup initial & subsequent investments, uselessness of unique skills

· Policy

· Free to exploit other opportunities

· Fear relationship will become unprofitable/unattractive

· Difficult to draft long-term rules

· Difficult to prove cause for termination
· Right to terminate as a source of power over other party

· Employer/Employee Ks & At will employment

· EE Reliance Costs: Education, Skill development, relocating, opportunity costs, deferral of contingent bonus

· EMR Reliance: Specialized training, new EE inefficiency, sharing trade secrets, opportunity costs, client relations

· At will restrictions

· No termination based on protected characteristics








EX: Age
· No termination based on protected conduct 










EX: Whistleblowing, union
· Requires good faith cause for discharge

Unlimited Discretion 
· Definition: Unlimited discretion may indicate a violation of the implied duty of good faith
· Rule: Duty good faith & fair dealing is implicit in the course of performance (Dalton v. Educational Testing Service)
· Test: Did party violate good faith by leaving too much discretion? !!!
· Unilateral or Negotiated?




















EX: Unequal bargain

· Lack of bargaining






















EX: Adhesion K
· No negotiated limits
· Discretion allowed unexpected/unreasonable opportunism  (Eastern Air Lines v. Gulf Oil)


EX: Quantity
· But, discretion might be necessary & intended
Interference or Non-Cooperation
· Iron Trade Factors
· Loss it causes
· Duty sought to impose? Balance the burden
· Severity of duty?

· Other K protection? 
· Good faith-Excusable?

· EX: Suppose A needs action/inaction by B, but K doesn’t expressly require such action/inaction

· A’s argument: Implied duty of good faith means cooperate, don’t interfere

· B’s argument: K limits costs or burdens I must bear for you!

· One solution: B must bear slight burden if it will avoid a severe loss to A
Implied Duty of Best Effort
Rule: Both parties have an implied duty of best efforts to fulfill the K’s purpose
· Limiting Risks of Difficulty 
· 1. Promising a result rather than an effort ???

Promise of Results 

· Rule: Promisor liable regardless of fault or uncontrollable event (*main)

· Advantage: Easy to monitor bc clear when result achieved. Effort irrelevant when K fulfilled

· Policy: Promisor should bear risk, since someone will have loss (Northern Irrigation v. Dodd)
· EX: Not negligent ( Not a defense

· EX: Act of God “force majeure” ( Difficulty not a defense
Promise of Effort 
· Rule: Must use & prove effort to fulfill K or condition 
· Exception: Promisor still liable for lack of effort if thwarted by event not w/in his control (Factor: Motivation)

· Applies: Uncontrollable facts










EX: Dr for Medical treatment, Trial Attorney

· Disadvantage: Hard to measure

· 2. Promising Identified Thing/Source

· K to deliver  “a spotted horse on March 30” ( Easier. Any spotted horse ok
· K to deliver “a horse named Spot on March 30” ( Harder. Identified horse to the K
· EX: Horse seller intends to sell dies ( Classic Impossibility bc ceases to exist
· Impossibility (implied condition) in one, not other
· 3. Express Condition of Duty

















“It is a condition….”
· Risk of impediment limited by drafting express condition of the promisor’s duty to perform
· Shifts loss to other party
· 4. Implied Condition of Duty

· Implicit basic assumption: parties took something for granted (broader than classic impossibility)
· Reasonable to assume parties didn’t intend promisor to be bound if assumption proved wrong
· Promisor’s duty subject to implied condition that the assumption is not wrong
· If implied condition fails, conditional duty relieved
· Root source of an implied duty is that the basic assumption has failed
Implied Duty of Notice
· Rule: If breaching party relied by losing an opportunity to cure ( Injured waives undisclosed complaint
· Consider (Bak-A-Lum v. Alcoa Bldg. Prods)
· Concealment

· Need for Info

· Need for Secrecy

· Custom ( May indicate expectation of notice

· When was notice due?

· Half-truth case, Misrepresentation, Latent Defect?

Information Sharing
· Rule: Must share info if know terms will substantially change ??? (Nanakuli Paving & Rock v. Shell Oil)
· General Rule:  No duty to disclose facts in the negotiation of a K unless latent condition, misrepresentation or half-truths
· Applies post –K





















EX: Bilateral monopoly
· Purpose: Performance & investment require cooperation. Prevent surprises

· Issues
· “No” or “limited” duty to disclose in negotiation
· Arms length—but may owe duty to cooperate
· Bilateral monopoly; risks to “sunk costs,” & a comparison of burden v. cost of cooperation
Implied Duty of Conditions

Rule: Implied duty to fulfill conditions & not interfere w/ their fulfillment (infra)

Purpose: Limit the extent of one’s duty

See: Conditions
Basic Assumptions

Mistake, Impossibility, Impracticability, Frustration of Purpose
· Assignment of Risks
· Express assignment states the risk & allocates it to a party

· Implied assignment: Subject to principle of pacta sund servanda – promises unconditional unless stated otherwise

· Risks inherent in K. Excusing performance due to risk may be unfair 

· Duty to investigate risks, include express conditions, buy insurance, impose higher price to compensate for risks

· Mutual Assumption: Cts more sympathetic if both parties make incorrect assumption (vs. unilateral assumption)

· Awareness of assumption has bearing on allocation of risk
· Speculative assumptions lead to risks (vs. safe assumptions)
· Alternative to Misrepresentation

· Misrepresentation ( Can void K
· Fraud = tort (DAS)
· Concealment: Seller knows of latent defect ( Same result as negligent misrepresentation
Mutual Mistake
Definition: Mistaken belief of both parties about a basic assumption of the K that has a material effect
Rule: Injured party can rescind K if an implied condition of duty failed (neither party in breach) ( Void by rescission 
DAS = Rescission requires restitution (but each party bears own reliance costs)
· Risk allocated by agreement

· Knowledge limited to the assumption 

· Risk allocated by Ct
· Exception: Not voidable if injured party bears the risk:
· K implicitly assigns risk to him 

· Party willingly accepted risk of limited knowledge  (consider whether they were negligent)

· He is most efficient bearer of risk 
General
· Effect if met ( “Fact” an implicit condition of his duty
· Unilateral mistake ( Don’t rescind bc one party still has an expectation
· Limit on Recovery of Development Costs: Up to enhanced value of property (it’s restitution)(Renner)
Buyers v. Sellers In a Mistake About the Thing That Was Sold

· Rule: Seller less likely to win rescission of K unless buyer dishonest
· Seller foregoes future appreciation, gain or use
· Seller presumed to have best info re thing
· Reason: Sellers mistake makes thing less valuable to buyer
· What if it is unexpectedly worth more (seller is disappointed)?



EX: Buyer learns land has oil or mineral wealth
	When do Cts imply a condition?

	
	Assumed Present 
	Assumed Future

	Supplier’s Difficulty in Performing
	Unilateral or Mutual Mistake
	Impossibility or Impracticability

	Value or usefulness of thing to buyer
	Unilateral or Mutual Mistake
	Frustration of Purpose


Impossibility & Impracticability (Seller)
Definition: Subsequent events make performance impossible/impracticable, not based on facts at time of K’ing, relative to basic assumption on which the K was made
· Seller has unconditional duty to delivery goods
· If agreed non-specific goods destroyed & no substitute possible ( Seller liable

· If the goods destroyed, performance impossible ( Seller not liable. Seller avoids K due to impossibility.

· Fixed Price K
· Rule: Risks of increase in costs must not have been allocated 

· Price increases ( Seller bears risk bc foreseeable
· Price drops ( Buyer bears risk
Impossibility
Definition: Thing to be exchanged or service ceases to exist
Requirement: Must be a basic assumption of the K
Rules: 

- If promise to deliver the person or the thing ( Death or destruction makes performance impossible ( Duty discharged

- K to supply a kind of thing or person ( Duty not discharged by destruction

Remedy: Discharge remaining duty of performance

Death & Destruction (Services)
· Rule: Promise is implicitly conditional on existence of subject
· Requirements: 
· Particular goods destroyed before delivery or 
· Not unidentified goods in a destination K
· Particular person dies or incapacitated
· Destroyed Before Delivery
· Structure destroyed before complete ( Owner liable for work completed until destroyed (Young v. City of Chicopee)
· Title not yet transferred to Buyer ( Seller bears loss but must return pre-payment (restitution) 
· Reason: Had control & insurable interest

· Remedy: Restitution only
· Insurance & ownership ( Good way to determine if any value in restitution
· After K rescinded & parties exchange restitution, there’s still loss destroyed thing
· Reformation of a K Based on Failed Assumptions

· Requirement: K didn’t allocate such a failure ( Discharged

· May be better addressed by renegotiation, modification
· Parties might agree in advance to reformation
· UNIDROIT’s Hardship Rule & Reformation 
· Hardship: Event fundamentally alters the K’s equilibrium
· Requirements: Similar to mistake, impracticability or frustration of purpose
· 1) Disadvantaged party may seek negotiation to modify & 
· 2) If negotiations fail (Ct may alter (reform) K to restore equilibrium
Impracticabilty
Definition (RST): When after K made, party’s performance impracticable, w/out fault, by occurrence of an event (future condition), the non-occurrence of which was a basic assumption
Rule: Duty to render performance is discharged, unless risks allocated to the party seeking to rescind
· Truly unexpected event ( More likely to be failure of basic assumption 
· Risk need not be absolutely unforeseeable

· 1. Requirements: Must be a basic assumption of the K
2. Does difficulty qualify impracticability?
· Usual Rule: Expected means of performance impracticable ( Must use alternative (Transatlantic Financing)
· Alternative: Impracticable if cost excessive or unreasonable 

· Requirements: Must be disproportionate to the reasonable contemplation of parties at time of K
· Failure of 3P ( Designated Source Rule: UCC § 2-615
· Rule: Usually seller assumes risk, but seller may be excused if their designated source fails

· Requirements
· Both parties assumed source exclusive;

· Seller used all due measures to assure source would perform & 




EX: by obtaining a K
· Remedy: Buyer can sue supplier (but seller can’t)
· Title & Possession

· Risks of destruction of goods in the context of impracticability & frustration of purpose

· Party holding title bears the risk of loss







EX: Seller’s risk until title passes to buyer
· Partial impracticability: Allocate products among consumers fairly & reasonably
· 3. Does Actual Performance Bar Impracticability?

· Impracticability ( Normally defense for nonperformance
· History: Impossibility evolved into impracticability

· Buyers can’t generally claim impracticability bc their only performance is to pay 
· Radical increase in costs or time to perform that’s not impossible ( May be impracticable
· Commercial impracticability ( Severe loss req’d








EX: Performance will cause bankruptcy
· UCC Force Majeure Clause
· Definition: A general statement about grounds for discharge based on supervening forces beyond your control

· Rule: Broad, express condition that no event will cause impracticability; Ct construes narrowly

· Failure to list ( Assumed risk
· Listing events may raise new issues 











EX: Meaning of  “storm”
· Expressio unius est exclusio alterius & ejusdem generis
· Foreseeability
· Highly unforeseeable ( Impracticability more likely

· Foreseeable but unlikely & not accounted for ( Impracticability not likely
· Intervening Gov’t Action
· Unexpected gov’t action can cause impossibility/impracticability



EX: New law makes performance illegal
· Remedy: Promisor must use reasonable  effort to seek relief or variance  
Frustration of Purpose (Buyer)
· Definition: After K made, a party’s purpose is substantially frustrated w/out fault, by the occurrence of an event, the non-occurrence of which was a basic assumption K was made
· Applies:
· Buyer no longer needs what he’s buying 
· BoP: Buyer must risk should be allocated so he doesn’t bear it alone
· Remedy: Discharge remaining duty to render performance
· Requirements
· Purpose principal to a basic assumption of both parties
· Substantial, not forseeable risk
· Non-occurrence was a basic assumption
· Risk not allocated to injured
· Krell Factors 
· Forseeability 


















If foreseen ( Risk on promisor
· Extent risk not on promisor
· Extent promissee deprived of benefit
· Fault in creating or preventing the event
· Did both parties share the same basic assumption?
· Who should bear burden of finding new market?  
· Look to: mutual assumptions v. unilateral assumptions)
· Seller unaware of purpose ( Buyer

· Seller aware of buyer’s purpose ( Seller, Frustration of Purpose more likely to be granted
· Performance prevented by regulation
· When goods are delivered free on board (  title & risk of loss pass on at the location specified (Swift Canadian v. Banet)
Restitution After Rescission
· Applies: Down payment; work begun, goods delivered
· Remedy: Returning the goods vs compensating for the value (if non-returnable – services, construction work).

· Requirements: Part-performance must have conferred benefit, unless K precludes restitution (allocated risk to aggrieved party)

· Reliance interests after failed assumptions 
· No award of reliance interest
· Modern – Can award if appropriate

· Reformation after failed assumptions

· Definition: A procedure for modifying the K

· CL: Ct won’t rewrite K; reformation only to correct errors. 
· Modern: If failed assumption is an error ( Ct may reform that part only
· UNIDROIT
· Parties bound to perform even if performance is “onerous.”

· Hardship caused by events of which the affected party couldn’t reasonably foresee
Conditions
· Promise
· Definition: Duty owed by one party to the other. Recitations state facts.
· Breach: Strict liability. Promisor liable for DAS, but doesn’t relieve non-breaching party from performance
· Failure to fulfill promise = failure to fulfill duty

· May be express or implied

· Language: Will, shall, must, covenant, stipulate
· Condition
· Definition: Event not certain to occur that operates like a switch to activate, deactivate, or qualify duty (promise)
· When: Event must occur before performance due
· Rule: A condition is either met or not; close doesn’t count. Motivation, unreasonableness irrelevant
· Condition might imply a duty to aid fulfillment, or to not interfere w/ fulfillment

· Remedy: Failure of condition relieves a party of duty. Not a breach
· Language: if, provided, but, on the condition that…

· Risk: Failure of condition ( May cause disproportionate forfeiture to the promisee
- Promissory Condition: Party's promise is condition of other party's duty (Intenatio Rotterdam)
· Purpose
· Address contingency necessary for performance 











EX: If loan denied

· Address risks 





















EX: Avoid strict liability

· Incentive for other party 


















EX: Reward for achievement
Express Conditions

Creation

· Definition: Condition the parties expressly included in K
· Rule: Strictly enforce bc close doesn’t count
· May be implied from language 








EX: Payment w/in 10 days after satisfactory completion of work
· Effect: Often sets specific threshold (absolute max duty for party owing conditional duty)

· Includes: Silly Condition



















EX: Perfect attendance for bon

















Types
· Condition Precedent: Event before performance due 
· Condition Subsequent: Event that discharges duty to perform after performance due
· EX: Insurance K – condition to report accident w/in a certain time
Duty
· RST §230, §227 No distinction: Conditions ( Condition precedents

· Event discharging performance ( Condition subsequent. Favors conditions over discharge
· Party controlling condition ( Implied duty to facilitate it’s occurrence

· Performance of one party’s promise may be a condition of the other party’s promise

Interpretation
· RST 2 §225 Strict compliance 
· Avoid forfeiture – substantial performance that rendered benefit, condition excused where extreme forfeiture would occur, condition’s occurrence is not a material part of agreed exchange

· Interpreted in light of parties’ intent

· Determine intent by: Circs, parol evidence, trade usage, custom, course of performance, course of dealing

Satisfaction 

· Rule: Duty of performance may be expressly conditioned on satisfaction based on taste, feelings, or judgment 

· Requirement: Implied duty of good faith; must be honest dissatisfaction 
· Disadvantage: Risky, especially if you might suffer large forfeiture
- 3P Satisfaction – Allowed; 3P’s subjective judgment controls; Usually a professional; Implied duty of good faith
- Defense
· Motive
· Buyer can’t explain his dissatisfaction (must be significant)
· Evidentiary value of objective unreasonableness grows as case moves from aesthetic to commercial
· Difficult & uncertain

· Solution: Appoint 3P. Cts often treat 3P judgment as “final” unless tainted by fraud, etc

Conditions v. Promises
· Questions to ask

· What purpose does condition serve? Did it induce K?

· Did it include a duty (both a condition & a promise to perform)?

· Was it fulfilled exactly?

· May promisee reject an offer by promisor to make-up the difference? Yes, separate promise/consideration exchange
· SubKor/General Kor Relationships

· GC’s duty to pay SC is not conditioned on owner’s payment of GC

· Policy: SC wouldn’t agree to this type of condition bc he Ks w/ GC, not the owner. Industry rule.

Condition of Kual Duty vs. Event Scheduling Duty
· Condition: Event not certain to happen that triggers or discharges duty (must have a chance it could fail)
· Event Scheduling Duty: Certain to happen (tomorrow). Not a condition. It merely schedules a duty
· Special rule: An event scheduling duty unless clearly a condition (Peacock Construction)
· PER doesn’t bar extrinsic evidence to interpret an ambigious K

· Purpose: Forces GK to be conspicuous in seeking condition

· If K states performance due upon event not certain to occur ( Ambigious. Could be either
Warranty v. Condition 

· Effect of Financial Change 

· Change is breach warranty ( Buyer must buy but can sue for DAS
· Change is failure of condition ( Buyer can refuse to buy, but can’t sue seller for DAS
· Failure of condition creates option for buyer that condition designed to protect (Luttinger v. Rosen)
· Election: Buyers could elect to proceed w/ K & disregard the condition they set
Interpretation
· Language That Might Be a Condition

· Condition can be oppressive fine print













EX: Like liquidated DAS clause
· Might cause forfeiture: Loss of compensation
· Instead of voiding clause ( Ct may bend rules of interpretation to hold it’s something else 
· Interpretation makes sense if Seller was unsure he could satisfy the condition---he avoided that risk (Merritt Hill)
· RST prefers promise if ambiguous or forfeiture in obligee’s control 
· Severe danger of forfeiture ( Promise 

· Drafting Tips: Can list promises & conditions separately ( Helps to determine intent later
· Problems for Sale of a Business (In re Carter)
· Occurs over a time---weeks or months between agreement & actual transfer
· Not static: income changes; incur expenses & liabilities; gain or lose market value
· Solution: Warranty is soft;  escrow to cover “material” adverse change in finances
Constructive Conditions
· Definition: A condition imposed by the Ct to define the order of performance

· Rule: Performance of one party’s duty is the constructive condition of the others duty to perform

· Exam Tip: Beware anticipatory breach as a failure of a constructive condition

· Distinguishing from implied condition
· Constructive Condition:  Not based on interpretation

· Implied Condition: Based on interpretation

· Statement of the Problem
· Issue: Should each party’s duty be conditioned on other party’s performance 

· If so, a breach by one is a

· Basis for DAS &
· Discharges other parties duties
· If respective duties are not conditional ( may sue for DAS but continue your own performance

· If parties fail to say the duty is conditional:
· Historical Rule: Presume each promise is an independent covenant unless expressly conditional
· Advantage: Prevents refusal to perform based on other’s harmless or reparable breach (conditions absolute)

· Disadvantage: Seller must deliver business w/out first being paid /secured
· Modern Kingston Rule: Presume performance by party scheduled to go first is a condition of the other’s duty

· K may intend mutual independent exchange of promises (Nichols); rare
· One promise may be dependent (conditioned) on other:

· Completion of performance taking time is condition of the duty taking an instant

· Promises may be mutually dependent (each is the condition of other) 



EX: Both take an instant or time

· Both performances are instantaneous ( Mutually dependent ( Simultaneous tender req’d

· Can’t perform instantaneously ( Mutually dependent ( Both continue to perform simultaneously (concurrent)

· Construction Ks ( Builder goes first
· Employment Ks ( Must work first before paid
· Purpose: Allocate the risk of going first

· Incur reliance costs before delivery. Must then sue to get performance/DAS (expensive)

· Other party may become insolvent or breach

· Problem of knowing when one party has breached
· RST §237 Restates Modern Rule
· Condition of each party’s remaining duties to render performance that there be no uncured material failure by other party to render any performance due at an earlier time  
· Remedy
· RST §236 Claim for partial DAS (continue work with right to sue for actual costs of repairing wall)
· RST §237 Suspend performance until material breach cured 
· RST §242 Terminate K (cease performance, reject other party’s continued performance, seek substitute)
· EX: Ongoing performances ( Condition that there’s no uncured material breach ( Suspend performance for a reasonable time waiting for cure ( Not cured in reasonable time ( May terminate K
· Simultaneous Exchange
· Tender Requirement: Constructive condition of each performance is other party’s tender of performance

· Tender: Present willingness & ability to perform “ready, willing, & able to perform”

· Instant performance in sale of goods/land
· Before suing to enforce other’s duty ( Must tender unless excused
· Prevention, Interference Or Lack of Cooperation

· Constructive conditions subject to “excuses,” (like express/implied conditions)
· One excuse: noncooperation or interference by party who owes conditional duty
· Prevention/lack of cooperation ( Excuses condition of interfered party’s right other party’s duty (Stewart)
· Non-Performance Excuses Duty/Constructive Condition
· Promissee’s interference w/ promisors performance excuses nonperformance

· Triggers condition of promisee’s duty (as if promisor had actually performed)

· Promisee’s failure to cooperate, if a duty, may excuse promisors nonperformance

· Waiver, estoppel & election
· A’s promise is a constructive condition of B’s promise ( A must fully perform before B req’d to start performance

· Sets order of performance if parties failed to write an express schedule of K performance

· B better able to mitigate loss if A breaches  (need not start until A properly performed)

· Work Is Condition of Payment

· Finished work is condition of duty to pay (takes time)
· Protects buyer theft, but buyer might steal builder’s services!

· Solution: Work-provider should draft schedule of paired units work & pay

· Paired units: A unit work is condition of next unit of pay, which is condition of next unit of work

Consequences of Breach

· Substantial performance ( Continue performance, reserve right to DAS

· Material breach ( Suspend performance & await cure or cancel K & sue for DAS
· Consider: 
· Reason & effect of ceasing performance

· Actions don’t constitute an election to proceed despite breach, waiver, modification, or estoppel 
· Consequences of calling “material breach” too quickly
· Overreact to breach ( Might commit the 1st material breach (Unilateral determination of fault)

· Refusal to pay the next progress payment ( Always material breach
· Response to breach: Must be proportionate
· UCC §2-717 Proportionate Response: Deduction for breach 

· Buyer notifies seller of intent to deduct ( Deduct all or part DAS from any part of price due
· Advantage to Buyer: Doesn’t overpay for non-conforming goods & gets DAS (applies in all sales of goods)

· Risk to Seller: Withhold too much & other party must sue for remainder (unilateral determination of fault)
Condition of Reciprocal Performance
· Rule: Either may sue the other regardless of whether other party performed

· Requirement: Must be express
Forfeiture

· Definition: When failure of a condition occurs after other party substantially relied
· Rule (RST): Relax express condition strict compliance rule unless condition was a material part of the agreed exchange 
· Purpose: Ct tries to excuse failed conditions to avoid consequences
· Policy

· Condition might fail w/out fault of either party

· Risk of opportunism by party who gains

· Condition not carefully or knowingly negotiated

· Problem: Oppressive Forfeiture

· Express & implied conditions usually absolute: Close isn’t enough bc may discharge duty of performance
· Obligee already performed & restitution impractical ( forfeiture
· 5 Ways to Avoid Forfeiture of an Express Condition
· Restitution, if possible (not excluded by K)
· Unconscionability or excuse of condition 
· Violates duty of reasonable effort or interference
· Party generally allocated risk that other party will buy up quantities of limited commodities impairing their ability to perform, unless other party knew it was the sole source of their supply

· Other party’s action making performance more difficult ( Not interference

· Drastically affects ability to perform ( Impracticability ( Excuse condition 

· Waiver (induced reliance), estoppel, election (going forward despite failure)
· Interpretation – Disfavor condition bc unreasonable RST §227
· Excuse – Unconscionable or disproportionate RST §229
Waiver, Estoppel & Election 
· Overview 

· Each depends on conduct or communication by obligor (duty) about particular failure of condition 
· Induces obligee to rely (by continuing performance) in expectation of obligor’s continued performance
· EX: Buyer tells Seller, “I’ll buy even if the bank denies a loan.”  Then, bank denies loan
· Exam Tip: Waiver, estoppel & election treat repudiation differently
· They don’t modify a K. May excuse failure of condition, but condition remains part of K
· Modification
· Amends K. Treat old K as rescinded, replaced
· May need consideration (common law PED)

but waiver, estoppel, or election don’t
· Subject to no-oral modification clause 



but waiver, estoppel & election aren’t
Waiver 
· Definition: Intentional excuse of the non-occurrence of a condition of waiving party’s duty
· A manifestation of intent to perform regardless of a condition
· When: Can occur at or before K or before or after non-occurrence of condition 

· Remedy: Waiving party can still recover DAS for breach

· Limits
· Only party for whom condition created can waive

· Requires no consideration bc not K & doesn’t modify K

· Binding bc reliance or election
· Election
· Choice to continue performance but sue if non-occurrence is breach or 
· Cancel & sue for total breach
· Not infinite 
· Induced reliance ( Promissory Estoppel ( Promisor estopped from revoking or denying waiver
· No detrimental reliance ( Waiver may be retracted

· Implied waiver 
· Party who benefits from condition voluntarily continues to perform (after non-occurrence of condition)
· Refraining from cancelling isn’t voluntary performance) or 
· Accept benefits of K after non-occurrence of condition
· Acceptance of several similarly defective performances ( Induces belief all conditions excused
· Anti-Waiver Provisions

· K may require it to be written or made by a person w/ authority

· UCC § 2-209 Waiver vs. modification 
· Waiver: Writing not req’d if sale of goods > $500 (§oF)

· Modification: Must be in writing if induced reliance
· Oral waiver allowed. Treat like implied waiver (above)
· RST
· Excuse of Condition by Waiver Material Condition
· If in form of “promise,”  revocability depends on importance of condition
· Waiver of a material condition ( REVOCABLE. ( NOT BINDING Can take it back
· May become an estoppel because of later events



EX: Promise to do something, & other party relies on it 
· Repeat conditions: Look to scope of a promise
· Excuse of Condition by Waiver Non-Material Condition
· Rule: Waiver of non-material condition is IRREVOCABLE ( BINDING
· Purpose: Easy to avoid harsh condition
· Exception: Obligee controls condition ( Obligor may revoke in time for obligee to act (Obligor can demand effort)
Estoppel
Definition: Waiver induced other party to rely on the excuse of the condition to such an extent that waiver should be binding

· Course of performance: Repeated application of a K term is evidence of how to interpret term (performance = interpretation)
· Interpretation can avoid conditions  

· Condition might be vague or ambiguous

· Rule of interpretation: Avoid forfeiture (substantial performance by one side before condition might occur)
· Protective rules for interpretation of Ks of adhesion 










EX: Construe against drafter
· RST § 229
· To extent nonoccurrence of a condition causes disproportionate forfeiture ( May excuse nonoccurrence
· Estoppel & Election Supplement & Overlap Waiver

· Neither requires an obligor’s promise
· Estoppel: Words or conduct induce reliance by obligee
· Election: Obligor’s course of action after condition fails
· Both are binding (& make earlier waiver binding)
Breach

Test
· - Did party indicate before performance due that he wasn’t going to perform?

- Has time of performance arrived but he hasn’t performed?
· Has the duty to perform become absolute? (all conditions occurred or excused)

· Was the duty to perform discharged? (Promissory condition, constructive performance)

· If neither, was there a breach of the duty?

Material Breach
· Definition: Party hasn’t substantially performed so that it’s sufficiently severe to allow an injured party to suspend performance & await cure
· Remedy: Terminate K or suspend performance & await cure

· Applies
· Performance defective

· Fails to perform

· Minor breach w/ anticipatory repudiation

· UCC Exception: Manufacturer may complete building (avoid selling unfinished goods)
· Risks for other party’s continued performance

· Party suspends but Ct finds breach not material ( Suspending party is in material breach

· Continue performing ( No guarantee other party will start back up

· Policy: Cts favor finding a breach of promise, rather than a breach of condition (to keep K in place)

· Alternate: May become total breach (K&G)
Partial Breach
· Definition: Party substantially performed enough to fulfill a constructive condition of payment, implies defect, prevents renunciation

· Remedy: Must continue performance but can sue for DAS (K – Actual Loss)

· Breaching party’s performance ends (will be or can be no cure)

· Reason: Not severe enough to justify terminating performance

· Applies: Services
· Alternate: Might be a material breach

· Not material breach bc fulfills constructive condition but implies defect ( Non-breacher gets DAS

Total Breach
























EX: I’m not going to perform
· Definition
· Repudiation or
· Complete failure or refusal to perform or
· Material breach that’s not substantial performance & w/out reasonable prospect of cure

· Remedy: Cancellation (disharges duty), substitution, & DAS (while awaiting cure) (Hochster)
· Jacobs Factors: 
· Same 5 material breach factors
· Delay hinders substitution
· Importance of competition
Material Breach

RST2 


Whether failure to render or offer performance is material or substantial performance, these circs are significant:

Factors Exam !!! Jacobs & Young v. Kent 
· 1) Injured Party’s Lost Benefit
· What benefit was lost?

· “Trivial” vs “material?”  Not pervasive in the work?
· Was it reasonably expected?
· Compare defect w/ injured party’s main purpose in K

· Delay impairs substitute ( Material breach
· Is work still of use/value? Whole K impaired?

· DAS vs K price

· 2) Curable? 
· Can defect be cured by injured party?

· Cure likely ( Not material 
· Has promisor offered or tried to correct breach?

· Did promisee declare material breach before promisor had fair opportunity to fix it?

· Will you trust same promisor to fix it?
· 3) Compensable?
· Is loss easily proven & translated into DAS?

· Easy to deduct from K price?

· Adequate?

· Insolvency? 
· Difficult to calculate DAS at time of breach ( likely not substantial performance ( Material breach

· Consider: Risk to injured party of continuing performance

· Able to reserve right to DAS?

· Did time of interruption increase risk?
· 4) Forfeiture to Breaching Party

· Cost or value of breaching party’s performance for which he wouldn’t be paid if constructive condition failed
· Can he retrieve his goods & resell?

· Forfeiture vs. injured party’s loss 

· Consider: Risk of continuing, likelihood of DAS 
· Greater forfeiture ( Substantial performance 
· Breach at outset when no forfeiture yet ( Material Breach
· 5) Breaching Party’s Good Faith
· Was breach intentional, negligent, or beyond their control?
· Bad faith purpose to short-change injured party? 
· Good faith reason? 
· Intentional, major defect ( Material breach

· Intentional, trivial defect ( Not material
UCC
UCC §2-508 / 2-601 Perfect Tender Rule
· Rule: If goods or tender of delivery fail to conform ( Buyer may reject & refuse to pay (return & duty discharged) (same CL)

· Requirement: Substantial defect (Goods don’t have to be perfect)
· Issue: Is there non-conformity w/ specification or warranty?

· Conformity Factors
· Did defects violate particular specifications? (K terms)
· Custom?

· Bad faith?

· Violate implied warranty based on samples or merchantability? 
· Exceptions
· Parties agree to a different standard ( Attempt to avoid perfect tender rule
· UNIDROIT:  Fundamental breach
· Cure: Time for delivery not yet expired ( Seller may notify buyer of intent to cure & deliver w/in time limit
· Special Rule for Installment K’s 
· Definition: Delivery can be in separate lots (resemble divisible K’s)
· Rule: Ks assumed not divisible unless parties agreed to installments

· Partial shipment is a breach of entire K ( Seller can’t recover for installment

· Applies: Usually long-term/relational Ks (w/ significant relational investment)

· Purpose: Opportunity cure in later installment (time less critical)
· Risk: Continued performance when trust lost (dishonest, fraud, continued delivery of non-conforming goods)

· §2-612 Substantial Impairment Rule (replaces perfect tender rule)
· Applies: Nonconformity of installment 
· Remedy: Buyer may reject but can’t cancel K unless substantially impairs whole K & can’t be cured
· Buyer can treat any non-conformity as total breach
· Differences with sales of goods

· Often a simple exchange
· Time more important
· Market price changes quickly
· Specifications can usually be satisfied perfectly
· Goods can be retaken, resold
· Buyer can quickly find substitute 
§2-508 Breaching Seller
· Reasonably belief goods were acceptable ( Grants reasonable time for cure 
· K might lack a specific time for delivery; or express deadline might not have arrived
· Timely delivery still possible ( Seller may cure
· Partial breach ( Object, continue to pay, but reserve right to DAS (sue or deduct from next payment) 

· Material breach ( Suspend payment pending cure 
· Total breach ( Cancel, hire substitute
· Over-reaction = Repudiation !!!
Buyer breach 
· §2-511 Tender of FULL payment is a constructive condition of seller’s tender (Buyer’s main duty is to pay)
· §2-703 Payment due by delivery wasn’t tendered by then ( Seller can cancel (if good faith)

· Problem arises when: Relational K where payment due over time
· Failure of condition is complete & final ( Obligor discharged
· Failure of condition might still be fulfilled ( Obligor’s duty suspended
· Fulfillment of once failed condition ( Cure
Cure impractical ( Total material breach ( Condition failed for good ( Injured party discharged

· Cure by the breaching party might be unlikely or impractical, or breach may show he is unreliable or
· He clearly repudiated or
· Cure might be too late or
· Might still fail to cure after a suspension

Rights & Duties of Obligor

· Requirement: Material breach (If not, continue K w/ right to actual DAS)
· Test (Walker & Co. v. Harrison)
· Likelihood of cure

· Whether waiting for cure will expose lessee to add’l harm, or prevent cover
· Remedies

· Suspension 

· RST §237 Uncured Material Breach

· Condition of each party’s remaining duties to render performance ( Must be no uncured material failure to render any performance due at an earlier time
· Injured party must remain ready, willing to perform in case there’s a cure
· Continue paying/working (reserve right to DAS)

· Injured party must still cooperate & not interfere w/ performance

· Injured party can’t engage in cover or resale (can’t replace other party)

· Discharge

· Injured party can terminate their performance (not req’d to cooperate)
· Can cover/resell (replace & fire breaching party)
· Disadvantage: Impedes K’s progress
· Duty of Workmanlike Performance (K & G Construction Co. v. Harris)
· Rule: May go beyond quality of work.  Don’t damage other property/personal interests
· Duty
· Duty is a constructive condition to pay 
· Implied duty in construction questionable
· Some pairs of duties are independent: breach of one doesn’t affect other (but DAS possible) (Kingston)
· EX: Insurance relieves general Kor of risk
· Remedy for Buyer: Breach suspends duty to pay
· Remedy for Material Breach: Cure (party or insurer pays)
· Alternative Remedy for Material or Partial Breach: w/hold amount of its loss 

· Quit before repudiation ( Total breach
Remedies for the breaching party

· Reasons: risk of forfeiture, no fault breach, good faith breach, windfall for injured party
· Waiver, Modification, Estoppel
· Applies: Non-breaching may have waived breach, modified K or created reliance by breacher w/ waiver or performance

· Remedy: May estop him from canceling K or terminating performance
· Divisibility
· Unitized K 

· Rule: Breaching party recovers price for units delivered 
· Requirement: Part performance must be approx same value as that fraction of full performance
· Consider: Price unitized or could it be; units fungible, first & last units of equal value

· Divisible K 

· Definition: RST §240 Both parties divided their performances into units or installments in such a way that each part performance is rough compensation for a corresponding part performance by other party

· Rule: Treat as a series of separate Ks

· Test

· Did parties reasonably contemplate a willingness to exchange the part performances or
· Were divisions made merely to require periodic payments as the work progresses? Apportioned into corresponding pairs of part performance so that the parts of each pair are properly regarded as agreed equivalents  

· Construction progress payments ( Not divisible



· Service Ks ( Divisible

· Restitution
· For EE: if EE must leave job before completing agreed term of work ( Can recover value of services provided (unjust enrichment) to date of termination
· Requirements

· Injured party got something reasonably like what he wanted & something valuable

· Is intent of K/parties important (RST1 ( Yes) (RST2 ( Not explicitly)

· Buyer & Restitution
· Yes, return easy to value

· However, not permitting restitution could force buyers to be serious about their buying 


EX: Real estate buyer
· UCC §2-718 Seller justifiably w/holds delivery of goods bc of buyer’s breach ( Buyer’s entitled to restitution of any amount total payments exceed 20% of K price or $500, whichever is smaller.

· Subject to a valid liquidated DAS clause

· No limit on seller’s right to prove greater DAS

Defenses
· Duty of non-interference & cooperation are associated w/ constructive condition

Setting the Order  Of Performance

III When is a breach Material?


- IE When does breaching party’s performance fail to qualify as a substantial performance?.

· For most K’s ( see RST factors

· If not material ( Continue performance or complete payment, reserving claim for actual DAS you can prove

· If material ( The condition of your duty to perform hasn’t yet been satisfied

· For Goods (UCC) ( Perfect Tender Rule

· Failure to pay when due, or payment that’s less than due

· Ordinarily grounds for suspension in non-Code cases

· UCC: Discharge if goods not already delivered

· Discharged only/respect to goods affected by nonpayment

IV. Discharge v. Suspension after Material Breach

· Has condition simply not happened yet?
· Reasonable to give opportunity to cure?

V. Special Problems Involving Response to Breach

- Parties on multiple duties. Some duties may be independent of a certain duty on the other side



- K might include independent promises/ covenants




Covenant: “It is an independent covenant that you promise not to compete”


- Some duties (tort) aren’t based on the K – breach doesn’t affect duty (might be grounds to demand assurance)



- breach of one K isn’t failure of constructive condition for performance of another (but might be grounds to demand assurance)


- Response to breach under UCC: Cure still possible



- Is delivery due yet? May get a second delivery that cures the non-conformity



- Good faith reason to believe delivery conformed?



Installment K’s & substantial impairment rule to determine type of breach

· Can you withhold DAS from the next payment when due

· UCC: Yes, w/ notice to other party why you are withholding it & why reacting to breach of same K

· CL: Muddled. Cautious about abusive action by one party unilaterally declaring that there was a breach, DAS, & what they were going to withhold

· If unjustified or excessive withholding ( Can be material breach

· Special Problem of one-sided K’s for payment of $ in installments

· EX:l Repayment of loan,; disability insurance benefits

· Is any missed or delayed payment total breach?

· RST: Without the solution written in the K ( Obligee can sue only for amounts past due

· Minotiry: Yes. You can accelerate the debt, & sue for future mounts due

IV: Waiver Estoppel and Election

· May excuse  failure of condition

· As if excuse failed

· Treat as breach by repudiation vs.//////

· If breach is by repudiation

· Injured party can treat as total breach now or it can persuade

· If repudiator revokes repudiation ( K back on track

· Revocation no longer possible when:

· It announced it regards repudiation as final or
· Other party relies

· If breach by other means

· May elect sooner

· Election likely to be binding

· Waiver of specific grounds to complain by omission

· Problem: Does stating one objection imply waiver of other?
· Duty to Cooperate: Part of duty of good faith is info sharing to let other party attempt cure

· Waiver/Estoppel: If failure to state objection caused reliance ( objection might be waived

· Waiver Estoppel and Election under UCC

· 
Accepting goods waives right to reject them (but may still sue for DAS

· See grounds for revoking an acceptance

· See possible waiver of even your claim for DAS
· Anticipatory Breach  /  Repudiation

· Definition: Words or conduct clearly & unequivocally express decision to commit total or material breach before performance due
· Definition: RST §250 (McCloskey v. Minweld Steel)
· Statement by obligor to obligee indicating obligor will commit a total breach (refuse to perform) or 
· Voluntary affirmative act renders obligor unable/apparently unable to perform w/out breach (states unable to perform) 
· Rule: Sue immediately (Repudiation)
· Policy

· Π can begin defensive remedies 












EX: Suspension, substitute, alt arrangements

· Π can expedite judicial remedy 












EX: Racing against other creditors
· Prompt disposition of whether there was repudiation while evidence fresh in mind
· RS §251 Demanding Assurance
· Rule: Must have a reasonable basis to believe obligor will commit total breach
· Remedy
· Demand adequate assurance &
· If reasonable, suspend performance & wait for assurance

· Failure to give assurance = repudiation!

· UCC §2-609 Same + Demand must be in writing (implied 30 day limit)
· RST §254 Obligee’s Inability Excuses Obligor’s Repudiation

· Repudiator may avoid liability for total breach if proves injured party would have:
· Breached by total failure to perform or
· Prove motive to breach (more speculative)
· DAS
· Value of unperformed promise (Date scheduled under K)
· Value determined (Date learned of breach) (Atkiengesellschaft)
· Defense: Inability to Tender (Kanavos v. Hancock B&T)
· Advantage of req tender before performance: Requires proof of ability (a function of tender)

· Buyer excused from tender ( Ability doubtful
· Repudiator’s defense:  Injured party unable to perform (bears BoP of inability to pay)
Old rule: Wait for time of performance before suing
· Policy

· ∆ might change his mind, if given an opportunity.

· How can we calculate DAS if the “breach” hasn’t happened yet?
Repudiation

· Pre-Hochster: Conduct makes performance impossible
· Post-Hochster: Words clearly, unequivocally express decision to commit total material breach
· Partial breach insufficient. Reasonably interpreted by obligee that obligor won’t or can’t perform
· RST Conduct implying or showing repudiator’s inability to perform:
· Clear statements to promisee won’t perform or
· Ambiguous statements to promisee accompanied by conduct evincing unwillingness to perform or
· Voluntary act renders performance impossible, not merely more difficult
· Likelihood of Performance
· Party indicates that he’ll refuse to perform ( Repudiation ( Other party has right to suspend performance
· Wants to perform but unable to ( Not repudiation ( Other party has right to suspend performance
· EX: Bankruptcy but not insolvency, express statement of unwillingness to perform

· Certainty of Performance
· Nonperformance certain ( Other party may cancel K & make alternate arrangements

· Nonperformance uncertain ( Other party may only suspend performance
· When
· Repudiation at time of or after performance started ( Total breach ( Other party may sue immediately
· One party fully performed ( Time of performance must pass ( Sue for Repudiation
· If breach occurs & it constitutes failure of constructive condition, injured party can 

· Cease performance

· ..7/3

· When Is breach So Material as to constitute failure of a constructive condition?
· Significance: If not so material, injured party has claim for DAS (if proven) but must continue performance

· For most K’s, see RST: Substantial performance presumed to satisfy constructive condition, Any material breach is failure to …7/3

· Delay ( Not repudiation (Cure possible)
· Repudiation Excuses Condition

· A type of prevention, an immediate & total breach ( Can sue immediately
· Excuses constructive condition (Hochster’s work) of EMR’s duty to pay.

· Need not tender (can mitigate DAS)
Post-Repudiation
· RST 257 & 256 Urging performance or retraction ( Doesn’t nullify repudiation
· UCC 2-610  Remedies for Injured Party
· Disregard repudiation if doesn’t increase DAS or sue for total breach
· Wait for performance for a commercially reasonable time after repudiation before mitigating DAS
· Defense for Repudiator: May be relieved of liability if performance impossible, impracticable or frustration of purpose
· UCC 2-611 Retraction
· Written, verbal, or action brought to injured party’s attention before he cancels (sues for breach), materially relies, or indicates he regards repudiation as final ( Nullifies repudiation 
Demand for Assurance

· Definition: Request the party assure you of their intent & ability to perform
· Requirement: Reasonable belief breach will occur

· Advantage: Prevents overreaction to potential breach

· RST §251 (Services)
· Rule: May demand adequate assurance & suspend performance

· Reasonable grounds: Subsequent event leads to belief other party unable/unwilling to perform [unknown at K]

· Written demand must be reasonably tailored to insecurity 
· Must give reasonable time to reply

· Failure to respond to demand ( Anticipatory breach

· Failure to provide adequate assurance ( Repudiation

· UCC (Goods)

· Rule: May make written demand for assurance & suspend pending performance

· Failure to provide assurance w/in 30 days ( Repudiation

· UCC 2-609 Modern approach for non-goods sales that Ct can adopt
· UCC 2-715 Repudiation by seller
· Buyer’s remedy Difference bw FMV at time buyer learned of breach & K price
· Failure to deliver: Learn of breach on delivery date

· Repudiate before delivery due
· Majority: Learned of breach on date of repudiation or
· Last date w/in reasonable time buyer waits for seller to perform or 
· Date performance due
· Demand usually is more than request for reassurance ( May be unilateral modification (Pittsburgh-Des Moines Steel Co)
Substantial Performance
· Minor Defects Disappoint Buyers (Atkinson v. Jackson Bros)
· If perfection is condition ( Must be clear express condition ( Enforce terms exactly
· Disadvantage: Total perfection in performance ( Often lead to severe forfeiture
· Minor breach may be curable/compensable by setoff
· Factors
· Defects not pervasive
· No deviation for general plan
· Defects don’t impair structure or function 
· Defects can be remedied (cure or $ can cover loss) *Decisive factor
· Good faith
· - see ucc perfect tender rule & partial performance of installment K’s
Suspending Payment vs Cutting Payment

· Buyer’s Self-Help in Gaining Compensation for a Loss

· Breach of any magnitude ( Creates a right to DAS for actual loss
· If breach material ( Buyer can suspend payment & await other party’s cure
· Suspension forces other party to fix or complete performance, or agree to compensation
· UCC: Deducting A Loss from Payment Due (Buyer’s self-help)
· § 2-717 Buyer may deduct loss for any breach from amount due under same K
· Must give notice to seller

· Alternative to returning  non-conforming goods.

· Pro: Some breaches can only be cured by $ payment
· Self help avoids litigation when supplier refuses to settle
· Con: Buyer appoints himself to act as jury to decide fact of loss & DAS

· Over-reaching ( Buyers material breach








EX: Hire family member who charges more
One-Sided K’s to Pay
· Definition: K for a periodic payment of $
· Missed Payments
· One-sided K ( Payee has no remaining duty
· EXs: Payor’s repayment of loan; insurer’s payment of a disability benefit or pension benefit
· Payor breaches ( Payee has no duties to suspend

· Non-payment is not necessarily repudiation. It could be inability, or an honest dispute about the K/K facts
· Payor’s non-payment ( Partial breach
· Remedy: Sue only for actual DAS (what is past due). Payor may “change” 

· Advantage: Avoid difficulty of present value & contingency
· Treat as total breach 
· Remedy: Can sue for entire present value of promise right now (value of future income over time)
· Advantage: Avoids repeat suits
· Disadvantage: 
· Predicting value of promise may be difficult
· Deprives payor of chance to cure
· Risk of payor’s future insolvency
· Two Opposing Views 

· RST §243(3) Payee has no remaining K duties (one sided K) ( DAS only for amount past due (not present value)
· Minority: Obligee may accelerate debt (proving & recovering present the value)
· Drafting solution: Acceleration clause
Waiver, Estoppel & Election After Breach
· Options: If Other Party Repudiates (Hochster)
· Option 1: Ignore the repudiation ( Continue to perform & hope for retraction
· Option 2: Suspend performance ( Demand assurance & await retraction
· Option 3: Accept as total & current breach ( stop performing, substitute, & sue if damaged
· Disadvantages of Option 1 & 2

· Duty to mitigate DAS

· Waiting may eventually become unreasonable
· Continue your  own performance ( Luten Bridge
· Wait too long to substitute ( Restrict market price once you begin to substitute. (Cosden Oil)
Retraction of Repudiation (US. v Seacoast Gas)
· Effective Retraction 
· Cures the breach or
· Reinstates K, both parties bound by
· Ineffective Retraction
· Obligee relies or 




















EX: by substitution
· Indicated she regards the repudiation as final (obligor can do anytime)
Injured Party’s Options
· Breach w/out Repudiation (Sinclair Refining v. Costin)
· Not repudiation ( Right to cure gets greater protection ( Max response might be suspension, not termination
· Breach justifies termination ( Injured party must elect: terminate, or allow effort to cure
· Election normally binding
·  Estoppel by Omission (CL) (N.E. Structures v. Loranger)
· Issue: Is a breach omitted from injured party’s list of complaints now “waived?” or Did conduct estop a later complaint?

· Solution: Duty to cooperate includes inform other party about problem when it can still be solved
· Considerations: Cure still possible? Reliance on omission?
UCC Waiver

· UCC: Does Failure to List Defects Constitute Waiver of Objection?

· Recall “perfect tender” rule & seller’s right to cure until final due date

· Buyer’s need for time to discover latent defect vs seller’s right to cure
· Buyer Rejects Goods
· Failure to state reason for rejection ( Waiver of defect seller could have timely cured
· Seller may demand written list of nonconformities. Buyer waives any defects omitted it 




EX: Why return it?
· Result: Buyer can’t rely on waived defect to justify rejection or prove breach (estopped)
· Buyer Accepts Goods
· Action: Waiver. Signifies that goods conform, or that he’ll retain them despite a known non-conformity  §2-606
· Inaction: Fails to reject nonconforming goods w/in reasonable time after seller’s delivery §2-602
· Result: May be waiver of right to reject. Not right to DAS caused by defects
· EX: Accept goods & can’t reject, but defect might cause a greater loss you can sue for
· Buyer’s Limited Remedies After Acceptance
· Once Buyer accepted ( can’t reject  (unless he can revoke)
· §2-607 Buyer must pay K price  - Actual DAS
· Fails to notify seller of non-conformity after he did/should have discovered defect ( Buyer waives actual DAS
· Revoking Acceptance & Restoring Buyer’s Remedies
· Buyer must show a defect & an excuse
· Defect ( Substantially impaired standard (more than the perfect tender rule)
· §2-608 Excuses
· Discovery was especially difficult
· Failure to discover induced by seller or 
· Buyer reasonably assumed seller would cure  
Remedies for a Breaching Party

· Party in Material Breach 

· Breaching party might be w/out moral fault
· Incomplete or imperfect performance ( May still have some value to injured party
· If injured party is relieved of duty to pay ( Might enjoy a windfall
· Uncompensated breaching party may suffer a punitive forfeiture
· Relief by Divisibility | Severing Good from the Defective (Gill v. Johnstown Lumber)
· Cut K into pieces & award $ for goods delivered
Relief by Restitution
· Britton v. Turner | Breaching Worker Seeks Relief  
· Did EE substantially perform his year of service?

· How does restitution differ from divisible K? ( Value of work  v. K’ually unitized rate of pay
· How is the amount of a restitution claim proven? ( Wealth enhancement or market cost of service

· Wealth Enhancement: common in construction. Measure increased value that work gave to property
· If K included an express condition that EE must serve a full year to earn wages? ( Express condition is severe. 

· See strategies for avoiding forfeiture caused by failed condition, supra
· Claim its unconscionable *main
· Claim restitution
· Interpret K differently
· Remedy: Restitution for FMV of service – EMR DAS (may exceed claim for DAS)
· Lingering issues w/ Restitution for Breaching Party 

· Restitution After Breach May Depend on Type of Breach

· Part performance ( Usually enriches a buyer, decreases cost to complete
· Defective work ( Often of no use or value. Might increase buyer’s costs if repair becomes necessary (no restitution)
· Different work ( May be useful to someone but not buyer


EX: Come back to purple house & painter wants $
· Different Performance & Restitution
· Restitution is equitable; some leeway for sense of fairness; unique facts.

· If you voluntarily retain it ( Must pay restitution
· Made $ from resale ( Must pay restitution
· Supplier’s good faith is a factor (negligent not as bad as fraud)
· Credible disappointment of aesthetic taste ( Must pay restitution if in bad faith

EX: It’s one slight shade off
Breaching Buyer’s Restitution

· If Buyer Breaches, Can He Get Restitution of $ Paid?

· Breaching buyer may have paid earnest $, deposit, progress payment, etc. before his breach
· Is prepayment clause really liquidated DAS clause? See § on remedies supra
· Valid liquidated DAS clause bars restitution if liquidated DAS are greater restitution
· UCC §2-718 Approach  To Buyer’s Restitution

· Breaching buyer generally entitled to restitution of prepayment
· Exceptions
· No restitution if  he received & kept goods
· Liquidated DAS clause, & UCC default LDC: seller retains lesser of 20% of K price or $500
Third Parties

Types: Assignment, Delegation, 3P beneficiary
Test
· Does 3P benefit from K or later transferred?

· Did party who would have benefitted intend 3P to get benefit instead?

· Were parties rights modified or discharged?

· Has performance come due for party who’s supposed to perform K?

Limits: Modification of 3P’s rights
· Rule Can’t discharge or modify unless
· Requirements:
· Barred by K 
· 3P reliance

· 3P suit

· 3P manifests assent

Delegation 

· Definition: When 3P appointed to perform duties under K (Sally Beauty v. Nexxus Products)
· Rule: Promisor may delegate unless 




· Promisee has “substantial interest” in promisor’s performance or
· Prohibited by K

· Exception: Novation
· Promisee consents to a novation ( Delegator relieved from duty by delegation. Delegee substituted for delegor

· History 

· Delegation never a problem for Ct. Performance often requires work of many persons

· EX: General Kor delegates part of the work to many sub-Kors. Subcontractors delegate their work to EE’s

· Caveat: Might matter to promisee. ID of delegatee may matter if it’s personal in nature
Beneficiaries 

1st RST
· Creditor Beneficiary: Can enforce a promise if intended beneficiary

· Donee Beneficiary: Can enforce a promise if intended beneficiary 










EX: Life insurance

· Incidental Beneficiary: Anybody else. No right to enforce the promisor’s promises
· Intended Beneficiary: Performance will satisfy the promisee’s $ debt

RST 2 § 302 (Lawrence v. Fox)
· Definition: Like an assignment but occurs at K formation (not subsequent). Intends 3P to receive & enforce K
· Rule: When 3P benefits from K, it’s an:
· Intended beneficiary 
· Appropriate to effectuate parties intent & 
· Satisfies debt or
· Benefit 3P
· Incidental beneficiary 
· Other beneficiaries w/ no right to performance & enforcement

· Consider
· Purpose

· Control or loss
· Exposure to strangers enforcement

· Increased liability
· Intent v. Foreseeability 
· Foreseeability: Tort, not K

· Intent: Both promisor & promisee must have same intent re beneficiary(s) of promise

· Purpose: Limit liability of promisor to potential 3PBs
· Minority: Only promisee’s intent to benefit the 3rd party matters
Extinguishing a beneficiaries rights

· Creditor beneficiary ( Has rights against both debtor/promisee & promisor
· Debtor/ promisee becomes insolvent ( Can sue promisor 
Defenses [against 3PB]
· Except as follows, 3PB’s K right isn’t subject to PR’s claims/defenses against PE, or PE’s claims/defenses against 3PB
· PR or PE can’t assert that claim or defense against 3PB
· K grants a defense against the 3PB
· K voidable or unenforceable at formation  (SoF, lack of consideration, mutual mistake, fraud, misrepresentation, etc)
· Impracticability & frustration of purpose, public policy (illegal), failure of condition, breach
· Waiver (conduct) or agreement.

Modification [Discharge of 3PB rights]

· Promisee & Promissor can agree to vary or discharge 3PB’s rights, unless K bars it. Ends when: 

· Relies [changed position/detrimental reliance on the K]; or
· Brings suit [adds nothing – expensive & troublesome to do; doing so shows reliance] or 
· Manifests assent at request of PE or PR to the arrangement.

· ( 3PB’s right has vested & can’t be discharged
· Promisee receives payment or consideration in a way that doesn’t discharge 3PB’s rights

· 3PB has right to that consideration & PR’s duty to 3PB discharged. May get relief from promisor or promise, not both. 

· Consideration from promise ( Promisee may sue for reimbursement from promisor

Assignment

Definition: Benefit transferred to 3P after K created (not at formation)
Rule: K rights presumed assignable if no express limit (Reo Motor v. Goad Motor)
Applies 

· Sale (for consideration) or
· Right to performance
Common
· Sale of ongoing business w/ Ks

· Promisee/assignor trades right to future payment for cash now

· K rights as collateral for a loan
Requirement RST §324
· Assignor manifests intent to assign &
· w/out further action of manifestation of intent 
· Must state it’s an assignment in present tense (Future ( Not an assignment)

EX: I hereby assign”

· Can assign a K right that doesn’t exist yet, but due to receive in future 


EX: AR hasn’t yet earned right to $
· Can assign rights to K that doesn’t exist yet







EX: EE assigns rights to wages he hasn’t earned
· A promise to assign, standing alone ( Not a completed assignment (right hasn’t passed)
Violation: DAS or Invalid
Restrictions: Not assignable ( Assignee acquires no rights
· Implied Restriction: Materially changes promisor’s duty, burden, or risk or
· Assignee acquires no rights
· Some assignments regulated by law 













EX: Wages; commercial paper
· Express Restriction: Voided by K 
· “Assignment of rights under this K is void”

· Assignment not valid ( Assignee acquires no rights
· Assignor still has rights under K that can be taken over by trustee during bankruptcy
· “Assignment of rights under this K is prohibited” 
· Assignment valid (only a breach) ( Assignee acquires rights

· Assignor liable for DAS (actual loss)
Effect 

· Assignee gets right to received performance & right to enforce !!!
· AR’s right to performance extinguished in whole/part to extent of assignment & AE acquires right to same performance
· Proper assignment (Irrevocable. Assignor loses right to enforce K (& assignee gains right to enforce K)
· AR only made a future promise to assign ( AE not yet gained ownership in K right. Creditors could seize
· Assignor bankrupt ( successfully assigned K right isn’t among assets a trustee can collect & distribute to creditors

· That’s why knowing whether it’s a valid assignment is important 
· Every transaction can have collateral effects for others

· To Whom Must the Obligor Render His Performance? Compare w/ 7/9 notes (backwards?)
· First: Obligor entitled to perform to original party until notice of assignment
· Second: Right doesn’t shift until delivered ( Hasn’t occurred ( May revoke
· History
· Assignment: Sale (exchanged for consideration) or gift of right to performance (no consideration)

· Assignee gets right to receive performance & to enforce K; rights of assignor extinguished

TEST TIPS
Exam Info
· - ½ MC, ½ Essay
· - Essay
· If quotes K ( Each clause creates or resolves an issue

· Carlson’s specialty ( Employment law

· Know which argument each party will make
· Be very clear about trying to add a term to the K (PER), vs. interpreting terms Common exam error !!!
Assume all the basic req’ts of a K are met (offer & acceptance). No pts!!!

1) Identify parties that have loss or prospective loss

a. Common: Party received more that the other bc not simultaneously performed

2) Identify duty that injured party will claim was poorly or not performed

a. Express or implied

b. Will other party dispute meaning of that duty? (Interpretation)

i. Compare what happened w/ what K said. If diff, parties will dispute a term

3) Will turn on evidence of a term not in the document? Yes ( PER

a. What expressions constitute the K? 

i. Always discuss the term 1st
ii. EX: Seller is arguing that buyer promised him a Volkswagon that will float

4) Interpretation

a. What meaning does each party propose?

b. Give the evidence that supports both parties positions

c. How will the Ct deal with it?

d. If it proves the meaning of the promise ( Was there an express or implied condition?

i. Limit, express conditions

ii. Excused from performing duty? How? (anticipatory breach, repudiation)

iii. Nonperformance ( Impossibility, Impracticability, Waiver>

5) Remedy

a. Begin w/ expectation DAS

i. Losing K ( Best remedy is to rescind

b. Don’t discuss reliance or restitution unless appropriate (EX: Proving value of promise is difficult)

c. Can’t be substituted ( Specific Performance?

i. Know diff bw megative & Affirmative injunctions

1. Negative Injunctions: Easy – don’t do this

2. Affirmative Injunctions: Hard (IE You must sing)
d. 3P beneficiaries, Assignment, or delegation?
MC: Treat each possible answer like a true/false question
Practice Exam
1) UCC or RST? Goods ( UCC
2) What’s the preferred method of remedy in a breach of K case? Expectation Interest. The formula is value of unperformed promise – cost avoided + other loss.
a. For Buyer, value of unperformed promise is…
i. MARKET VALUE: Is that more or less than the K price? ( Are there conflicting market values?
1. Give both scenarios
ii. SOMETIMES, LOOK TO COVER RATHER THAN MARKET VALUE
1. Why might jury not go this route>
b. Other losses?
3) What about Specific Performance?
a. Can use SP when DAS inadequate

i. RST: Use SP only when the goods are unique or in other proper circs

ii. UCC: Use SP when “other proper circs”

1. Narrow View: Pre-code law –> SP allowed if DAS inadequate or impractical

2. Broad View: Proper circs may consider other factors such as judicial efficiency
Problems

TIP: Hit Ctrl+F (PC) or Command+F (mac) to search for an unusual word in the review problems to find it
Substitutional Relief

Dr. promised Mrs. Sullivan a more beautiful nose. 1st surgery failed. 2nd corrective surgery also failed.  

· Expectation interest? Hard to calculate a $ figure of a perfect nose

· Reliance interest? Better option. Recovery doubles bc P&S arose from the promises, not a breach

· P&S? 1st surgery expected P&S (incurred from promise), but P&S from 2nd surgery (same)

· EX of intrinsic value, the value O assigns the item

Seller promised 1000 barrels of oil on June 30 for $100K ($100/barrel) w/ buyer to pay upon delivery. In June the market value rose to $120/barrel. Seller didn’t deliver.

· How should Ct enforce? Expectation

 

· [Value of Unperformed Promise] - [Cost Avoided] + [Other Loss] = DAS









$120K -  $100K + $0 = $20K 

· What if market price was $90 & buyer breached bc bought cheaper oil? Expectation
[Value of Unperformed Promise] - [Cost Avoided] + [Other Loss] =
 DAS

 








$100K - $90K  +
$0 
= $10K 

· Efficient Breach?

Fortune promised customer a séance for $1000 but couldn’t find deceased in the spirit world.

· How should Ct Enforce? Expectation 

· [Value of Unperformed Promise] – [Cost Avoided] + [Other Loss]

· Conversation w/ mom (intrinsic value, market value) - Cost Avoided  + Other Loss $0 = $K DAS
What is the easiest, most generous, & allowable means on enforcing a K? 

· (a) Specific performance (order ∆ to perform the promise it made)

· (b) Disgorgement (return profit reaped by breach)  

  






( No. No disgorgement in K law

· (c) Expectation (value of unperformed promise + other loss)
 
     



( Correct
· (d) Reliance (loss caused by promise)





 






( No. This is an alternative to expectation

· (e) Restitution (benefit promisee conferred on promisor)






( No. This is an alternative to expectation

· (f) Punitive DAS (to punish & deter such breaches) 

 






( No. No punitive DAS in K law

How does π prove promise’s value if π buyer & ∆ supplier of a thing (goods, services or property)?

· (a) Price parties negotiated for the thing in their K (the K price) 




( No, this is always $0

· (b) Price average buyer would pay for same thing w/ same terms, on date performance due. 


· ( Correct. Market value gives benefit of change in market if had been performed

· (c) Price average buyer would pay for the same thing w/ the same terms, on the date of the K.

· (d) Subjective value π attached to the thing, evidenced in part by the K price.

Specific Performance

K for a townhome in a suburb w/ 200 homes. Seller breached, but still has the townhouse. There are 2 other homes available in the same suburb. Is buyer likely to obtain specific performance?
· (a) No, bc SP is not available as a remedy for breach of a K for the sale of real estate.

· (b) No, bc the facts described fail to establish that the town- house is unique or that cover & proof of DAS impractical

· (c) Yes, bc the townhouse is unique as described













( Land always unique
· (d) Yes, bc proof of DAS in such a case is likely to be impractical
K for sale of a restored DeLorean for $70,000.  Buyer’s anxious this type of car. Seller breached, but still has car.  Judge follows view that the Code’s specific performance rule restates pre-Code law. Will the Buyer obtain specific performance?

(a) SP for delivery of goods is the buyer’s option under UCC, if seller still has it




( Incorrect. Not an option

(b) Yes, bc car is unique as described & not fungible 



(Incorrect, As long as some basis for proving value ( DAS

(c) No, bc facts insufficient to establish the car’s unique or that cover & proof of DAS impractical

(d) No, bc compliance / an order of specific performance will be difficult to monitor or will burden Ct

( Incorrect. Easy to issue SP, but not enough. Must show it’s unique & SP impractical

1) What if judge follows view that UCC expands grounds for SP? (3 judicial efficiency factors)
Unique or other proper cicrs give TrCt greater discretion to order SP
1)

2)

3)
Ignoring TX, what req’s have Cts typically req’d for issuance of a negative injunction?

How are some TX cases different? 
1) Unique & Extraordinary &
2) Can’t be rendered by another &
3) Made a negative covenant to not render those services to others
An EE who gains access to EMR’s customer data signs a covenant not to compete, in which he promises that if & when employment terminates, he won’t compete against the EMR in Harris County for 2 years. Assuming this covenant doesn’t violate laws against restraints of trade, is negative injunction an appropriate enforcement remedy? Why or why not?
· Real DAS are in harm caused to competitor against you

· How to overcome his testimony that he’s a horrible EE? 

· Classic case for needing an equitable remedy. If he promised not to work for anyone else (aka prohibitory clause)

Buyer’s Loss In Value

Non-Delivery: Supplier Fails to Perform
Seller of land (supplier) breaches K to deliver deed & possession to buyer. How is buyer’s loss in value calculated?

· Buyer DAS = Value of Promise (cost of substitute) – Cost Avoided (unpaid K price)
EE (supplier) breaches a K to serve EMR (buyer) for a 1 yr term, How is buyers loss in value calculated?

· Buyer DAS = Value of Promise (cost of value of service or hire a substitute) – Cost avoided (k price=unpaid salary)
K for sale of cattle at $2,000,000 K price & delivery on 2/28, payment on delivery. By early Feb, the price of cattle increased bc an epidemic killed many cattle. FMV of seller’s cattle was $2,500,000 by 2/28. Seller repudiated K & sold his cattle to another buyer. What are the buyer’s DAS based on loss in value? 

A. $500K

Unperformed value of promise ( FMV $2,500,000) – Cost Avoided ($2,000,000) + Incid. & Conseq. DAS
B. $2,000,000

C. $2,500,000

D. $0x

K for sale of seller’s race horse for 300K w/ delivery in a week. Buyer paid 10K in advance as “earnest $.” The day after the K, Trump offered 330K for the same horse. Seller repudiated his K w/ buyer & delivered his horse to Trump. Seller kept the earnest $ in retaliation for buyers threat to sue. A week after sellers breach, buyer bought two other horses for 250K & 340K. Discuss the range of buyers possible recoveries of DAS, & explain why the amount of buyers DAS isn’t 100% certain.
· Value of the horse?
· Maybe Trump’s offer of $330K was highest price someone willing to pay
· May have paid premium bc intrinsic value to him, competition, or mistake/bad negotiator

· Buyer DAS? Value of unperformed promise (FMV $300) – Cost Avoided ($) + Incidental & Consequential DAS

Under the UCC, an injured buyer’s expectation interest is based on the value of undelivered goods on the date …
A. the K was made, plus a reasonable time















B. the supplier repudiated K or failed to deliver, whichever is earliest,  plus a reasonable time
( Incorrect. UCC doesn’t say
C. the buyer learned of the breach, plus a reasonable time










( Correct
D. the date delivery was due under the K, plus a reasonable time








( Incorrect. Doesn’t quote code
Miner breached its K to deliver coal to Dealer when the market price of coal went up by 25%.  The K was one of many for Dealer, who bought and resold coal for its clients.  Dealer charged clients its actual cost plus 10%.  Under the prevailing view, is Dealer entitled to sue Miner for loss in value DAS (K price – market value) if it cannot prove it lost profits on resale of coal as a result of Miner’s breach?
A. Yes.
























( Correct ???
B. Yes, but only if Miner breached intentionally












( Maybe ???
C. No, but Dealer can sue for punitive damages if the breach was intentional





( Incorrect. No punitive DAS
D. No, but Dealer can sue for disgorgement of any profit Miner earned by reason of its breach
( Incorrect. No disgorgement
K for oil to be delivered on August 30 at $100 per barrel.  Buyer was a dealer who always resold the oil for a commission of 2%.  On June 10, Seller repudiated.   Buyer continued its usual purchases, buying oil at various prices ranging from $90 to $110 between June 10 & August 30.  How should a Ct determine Buyer's DAS?
· General Rule: Value of Promise (FMV – cost of substitute) – Cost Avoided (unpaid K price)
· May be a LVD bc buys wholesale & sells resale & standard item. But for buyers breach, would have 2 sales
· Formula? Pg 13
Unfinished or Defective Goods
Builder (supplier) breaches a K by failing to complete a promised building. How is buyers loss in value calculated?

· Buyer DAS = Value of Promise (construction) – Cost Avoided (unpaid K price)
The Anchorage, Alaska Police Department purchased a fleet of police cars from World Motors. K req’d that each car should have snow tires, but all of the cars delivered had standard tires.  The Police Department was not aware of the problem until it was too late to “reject” the cars.  What is the Department’s measure of DAS if it sues World Motor?

· To calculate the buyers loss in value:

[Value of the thing promised] – [value of thing delivered] – Cost Avoided

Value of car w/ snow tires – Value of car w/ standard tires – Cost Avoided

The First Anchorage Bank contracted for the purchase of a new building.  The specifications provided for the use of a particular brand of pipe known for its resistance to freezing.  The contractor used a different brand that was less expensive but equally rated against freezing.  If the Department sues the contractor, what’s the Department’s measure of DAS? 
·  [Value of the thing promised] – [value of thing delivered] – Cost Avoided

· Then, look to economic waste factors to determine if the repair is wasteful
· Repaid cost grossly in excess of value attained (& reason for gross disparity)?

· Credibility of importance to injured buyer (truly sentimental?)

· Burden on builder of the cost of repair (is it unfairly oppressive)

· Innocent v. bad faith reason for breach

· Terms of K
Owner hired Builder to build a house following Owner’s plan.  The plan called for a glass pane 20 feet by 10 feet in a very large window over-looking a scenic valley.  During construction Builder found that such a large plate of glass was 10x as expensive as four smaller ones of equal combined size.  Without consulting Owner he installed four separate panes, separately framed, in that window.  Owner demanded arbitration to determine the amount he should withhold from payment because of Builder’s breach. 
Did Owner suffer DAS? Yes. Delivery defective.
If so, explain how to calculate the amount Owner is entitled to withhold
· This is a problem of economic waste. General start for a construction issue is to look to the cost of completion

· Not economic waste bc 1) no demolition of work already completed & 2) 

Builder offers a day’s worth of evidence that Developer has bought land in the valley for a shopping mall and parking lot.  Will you permit admission of this evidence?  Why or why not?

What party can sue for “an action for the price?” ( Seller 

Why does formula for an “action for the price” not account for cost avoided


- General Rule: Value of goods excused from delivering – Market price (unless unique!!!)
K for Seller to sell its old oil drilling rig to Buyer for $200,000.   Buyer breached K bc of an unexpected recession in the oil industry.  2 years later, Seller sold the rig to its subsidiary, Seller Junior, Inc., for $150,000.  
If Seller has sued Buyer and the case is now going to trial, how will the court calculate Seller’s DAS?  What issues do you expect?

Resale possible ( Unpaid K price – Value or cost of substitute (resale)

· but decreased resale price could be a consequential DAS/other loss

· Cost of maintenance for 2 years may be an incidental cost incurred bc of the breach

Supplier’s DAS

SUPPLIERS DAS FOR NONPAYMENT
Coach Kd w/ Team for a 4 year fixed term as a coach.  Two years into the K, Team breached by firing coach w/out “just cause.”   Coach sued for his remaining salary.  Team’s defense was that Coach could have found substitute employment, the value of which should be subtracted from salary to yield a lesser measure of DAS.  What standard most likely applies to the question whether any particular job was a substitute?
a. Was it a reasonable job to accept?

b. Was it comparable or substantially similar?
















( Correct
c. Was it nearly identical?





















( Not language used
d. Employment not fungible & he wasn’t req’d to substitute
( Incorrect. Must attempt to find substitute w/ reasonable effort
· Buyer made a K w/ Manufacturer to build & deliver widgets. After Manufacturer completed the first part, Buyer cancelled K bc the market for widgets was flooded by cheap imports & Buyer had found widgets for a better price. Manufacturer decided to complete the widgets at a substantial additional cost. Then it resold them, but the market was still depressed & Manufacturer received only a fraction of the K price per widget. How should Manufacturer’s DAS be calculated? 

· UCC Grants Reasonable Discretion
·  If goods unfinished ( Aggrieved seller may either

· Complete & wholly identify goods to the K or
· Cease making & resell (for scrap, salvage value, or reasonable proceeds)

· Seller able to resell ( usual formula: Unpaid K price – cost avoided

· Continuing work may decrease cost avoided

· Must mitigate DAS

· Not finishing may be more wasteful (higher DAS)

· Seller can’t always know what to expect. Use reasonableness.
DAS FOR SUPPLIER OF SERVICE
Seller a building company w/ K to build a building on buyer’s land.  Buyer breached before Seller finished.  If Seller seeks to prove DAS under the “profit” formula, should Ct consider/not consider the following items in calculating Seller’s expected profit?
· Pro-rata portion of the general manager’s salary, which an accountant allocated to it?

· Labor costs?

· Materials?

· Equipment rental?
· - Can seller finish & resell w/ reasonable effort? 
· - DAS = Expected profit + costs incurred – cost avoided
Professor Socrates charged $1,000 per student for his class, “Oratory in the Age of Twitter,”  to be conducted in Garrett Townes Hall. Tabatha Twit enrolled in the class, but she cancelled two days before the class began.  Five minutes later, Peter Pericles enrolled in the class.  Has Socrates suffered any DAS?
Player made K w/ a World Football League team, the Houston Anchors, to play for the team for $500,000 for 3 years.  The Anchors cancelled the K when they ran into financial problems.  Player then signed a movie K & became a big star, earning $600,000 for the next 3 years.  What are Player’s DAS?
DAS FOR BUILDER
What formula is most likely appropriate for a construction company that made a K for building services, if the other party (the owner or developer) breached early in the performance of the K, before the work was done?
A. Expected profit +costs already incurred – payments already received











( Correct
B. Unpaid K price – cost avoided.

C. Value of services rendered
D. Costs incurred in reliance on the K
SUPPLIERS DAS FOR NONPAYMENT
 Stationery made K w/ Buyer for the printing & delivery of 100,000 sheets of business stationery showing Buyer’s name and contact information.  Stationery was preparing to print the order when Buyer called & cancelled.  Stationery ceased production of Buyer’s order, but this allowed Stationery to accept another buyer’s “rush” order that Stationery otherwise would have been forced to refuse.  What is the best formula for Stationery to use if it pursues a claim for DAS against Buyer?
A. Expected profit + costs incurred at breach – payments received








( Correct
B. Unpaid K price – costs avoided
C. K price (an “action for the price”)

( UCC. Only applies when resale not possible when specifically designed for buyer
D. Stationery has no damages.

DAS FOR INJURED SELLER
Stationery prints personalized stationery & received a large order for $100K. 

If Buyer cancels when Stationery finished, what are Stationery’s DAS? 


K Price
If Buyer cancels when Stationery half finished, what are Stationery’s DAS?

Expected profit + costs incurred – cost avoided
If Buyer cancels before Stationery starts, what are Stationery’s DAS?

In each case, what is the answer if the order was for blank “stock” stationery?

If Buyer cancels when Stationery finished, what are Stationery’s DAS? 


Unpaid K price – value of thing or resale price
If Buyer cancels when Stationery half finished, what are Stationery’s DAS?

If Buyer cancels before Stationery starts, what are Stationery’s DAS?

 What’s one key difference bw the UNIDROIT hardship doctrine & the US CL impracticability doctrine (clue: remedy).

· UNIDROIT: Hardship is an event that fundamentally alters the equilibrium of the K ( May seek negotiation to modify
· If negotiations fails ( May seek to have the Ct reform the K to restore equilibrium
· RST: Duty of performance discharged

· UCC: Basic assumption. May be excused (but must fill K to fullest extent possible 

K provided that on Dec. 31 Ace shall pay Worker a bonus of 5% of Worker’s annual sales, as long as Worker is still employed on that that date.  Can Ace sue Worker for resigning before Dec. 31?

K provided that on Dec. 31 Ace shall pay Worker a bonus of 5% of Worker’s annual sales, and Worker shall not resign before that that date.  Can Ace deny the bonus if Worker resigns before Dec. 31?
K provided that “Father shall pay child support until Child graduates from college.” Child stopped going to school after High School and became a wealthy rock star.  Must Father continue to pay child support?
· College may be a condition precedent for child support
Life insurance K promised $500,000 in the event of Smith’s death.  It also stated that Smith would pay a certain monthly premium, and it recited that “Smith does not smoke tobacco products or use illegal drugs.”  Smith was smoking a cigar at the time he was stricken by a heart attack, and died.  Must Insurer pay the amount of the insurance?

Lost Volume Dealers

Best Auto is a used car dealer w/ 100 used cars. As it sells cars, it replaces them w/ new stock. Renee signed a K for a blue 2005 Honda for $10,000. Best promised to prepare & deliver the car on 6/10, w/ Renee to pay on delivery. On 6/9, Renee cancelled it. Best sued for lost profit. By the time of the hearing, Best Auto had sold the same car to Secunda for $10,500. Is Best Auto entitled to DAS?
· Is Best Auto a LVD? 

· Test: Whether the sale to Secunda was possible only bc of Renee’s breach ( Not an LVD
After graduation, you become a World Auto dealer selling new cars. Since you’re new, World Auto allocates a max (quota) of 1,000 2009 model autos to you. Buyers made a K to buy a car from your inventory, but she breached. At the end of the yr, you sold all of your supply of 1,000 cars. Has Byer’s breached caused you to suffer DAS?
Is World Auto a LVD?

a. Test: Haw many sales w/ breach vs. w/out breach? 
b. No DAS bc next sale substituted lost sale
Consequential & Incidental DAS


Incidental DAS
Which of the following is not an EX of incidental DAS?

A. Injured buyer’s cost of returning defective goods 









( Yes, incidental. Incurred bc of the breach

B. Injured supplier’s cost of storing goods until they can be resold 





( Yes, incidental. Incurred bc of the breach

C. Commission injured buyer or seller must pay to agent who arranged substitute 

( Yes, incidental. Incurred bc of the breach

D. Either party’s cost of transporting goods under K prior to breaching party’s breach ( Not incidental bc not bc of the breach
Injured Party’s Consequential DAS (Lost Profits)
Why might a buyer’s “lost profits” or other business loss not foreseeable to supplier, depending on circs?

A. Seller can reasonably assume buyer isn’t buying goods for business
B. Seller can reasonably assume buyer can cover
C. Cts will worry liability disproportionate to K value








( Correct. Cts may limit lost profits DAS
D. All of the above
Injured Sellers Consequential DAS: General Financial Loss
Why might financial & property losses of a supplier of services (e.g., EE) not be “foreseeable” to a buyer (e.g., EMR) depending on the circs?

A. A buyer (EMR) can reasonably assume an EE supplier can “resell” (e.g., find other employment)


( Correct
B. A buyer (EMR) can reasonably assume he’s not the EE supplier’s only source of income
C. Liability for such losses might be disproportionate

D. All of the above
Special caution for lost profits
Bucks needed to deliver his bid on a project before a noon deadline.  He spotted a bicycle courier & offered the courier $50 to deliver the bid 2 blocks away. He told him it was worth $10 million & explained it must be delivered in 60 mins. Courier accepted.  However, he was hit by a truck & missed deadline.  Is he liable for Buck’s lost profits?
· Policy against unlimited liability for consequential DAS: 
· Avoid liability for something outside his control
· Unfair to make him liable for such high DAS
· RST Special Caution for Lost Profits:
· ∆ had no reason to foresee loss as a result of breach when K made ( No DAS
· Wasn’t in ordinary course of events & Special circs gave ∆ no reason to know
Seller's breach disrupted Buyer's business causing lost sales.  Why might Buyer's not recover lost profits as consequential DAS?

1) Seller could reasonably assume buyer buying for personal, not business purposes, or buyer could avoid the loss w/ cover
2) DAS would be disproportionate to K price

3) Facts show lack of assent by seller to bear this liability (i.e., court interprets K to allocate risk to the buyer)

4) Seller’s better bearer of loss bc it can better prevent it or allocation of risk encourages knowing negotiation of liability

5) All of the above                  






















( Correct
RST adopts essence of Hadley, but also recognized a special rule that limits recovery of a particular category of consequential loss, even if foreseeable.  What is that type of loss? Which of these does the RST address, but says to be careful about recovery:

i. Lost profits              
Special Rule for Lost Profits: ∆ had no reason to foresee loss as a result of breach when K made ( No DAS
- Forseeable: Ordinary course of events or Special circs gave ∆ reason to know
ii. PI/death

iii. Lost credit rating

Ct’s presume a supplier's consequential losses caused by Buyer's failure to pay aren’t foreseeable - or not recoverable for other reasons (see question above).  Why did Ct allow seller's recovery for lost credit repudiation in Mead?

A. The Mead case was decided under CL, not UCC                      
B. TX has rejected the presumption followed in most other states
C. Buyer's promise to pay seller's debts & seller's promise not to work for others, made loss foreseeable 

( Correct                           
D. As interpreted by Ct, the K showed the buyer's assent to this liability
Injured Parties Other Loss
In Mead, the TX SupCt held that the breaching buyer of a business was liable for seller’s loss credit reputation. 

How would you categorize this form of DAS?

What is the rule for recovery this category of DAS?

What is the traditional rule regarding a seller’s recovery of such DAS?

What are at least two special circs justified the award of such DAS in Mead?


Possible answers:

· The Johnson Group assumed Mead’s debt & must have known that not paying it would affect Mead’s credit reputation.

· The K prohibited Mead from obtaining other employment in her field (it had a non-compete clause).

· The K was for a fixed term of full time employment, limiting Mead’s ability to find other sources of income.

In Hadley, the Ct stated that ∆ is not liable for π’s loss unless the loss was foreseeable in the sense that is was a (1) “natural” result of breach or (2) due to special circumstances that were nevertheless within the contemplation of the parties.  Besides foreseeability, what are at least two other special factors that might affect a Ct’s decision whether to award consequential DAS?
· 
Possible Answers:

· Whether ∆ “tacitly agreed” to bear liability for the loss.

· Whether the loss is disproportionate to the value of the K
· Which party can better deal w/ & limit the loss (and will be motivated to do so if they bear the cost of the risk of that loss)?

League was anxious to set a record for attendance at its annual playoff game.  It added folding chairs to various spaces in the stadium and sold tickets for those seats.  The local fire marshal intervened & found the additional seats, especially if filled, would pose a hazard in the event of an emergency evacuation.   What’s the best remedy for disappointed ticketholders & how will the amount of $ DAS remedy be calculated (what will it include)?
Alternative Measures of Relief  
Maker spent millions of dollars investing in new facilities to build widgets to supply under K to retailer.  However, retailer eventually repudiated the K b/c of a crash in the mkt for widgets. Maker stopped preparing her factory for widgets & converted the factory to making whatchamacallits for other parties.  Maker knows she probably would have lost $$ in the long run making widgets.  What measure of DAS should she seek in a lawsuit against retailer?
A. Expectation














( Incorrect bc could be a negative #
B. Reliance















( Correct 
·  [costs incurred - losses incurred] - [loss if other party didn't breach]
· Includes every $ spent, every injury. BoP on ∆
C. Restitution














( Incorrect. Didn't deliver anything so can't take it back
D. Hopeless case













( Incorrect
Builder was 90% finished w/ his work on a construction project for O when O repudiated. Builder has a good sense that he wouldn’t have earned a profit on the project-- Builder’s costs of performance were nearly equal to the entire K price.
What is likely to be Builder’s best remedy? Restitution (Algernon Blair)
What if Builder had finished his work before “learning” O repudiated & failed to pay?
· Yes. Can’t order O to pay more than K price
· “Learning: Not always clear when you know other party breached
What if builder calls & says he has 1 day of work left… should I finish the job, or should I stop & leave it incomplete?

· He should stop working bc K price is the ceiling
· Builders paid for what they do, not for the value they enhance
· Usually give π option. π usually comes out ahead if he takes value of services rather than value of enhancement

Attorney’s Fees 

Buyer made a K w/ Seller for the sale of land.  Seller repudiated the K & Buyer sued. Ct found that Seller breached & ordered specific performance.   May Buyer recover attorney’s fees if the K doesn’t address this issue?

a) Yes, bc Buyer “prevailed”
b) Yes, bc Buyer obtained a remedy
c) No, bc Buyer obtained no DAS 
















( Correct
d) No, bc fees recoverable under TX law only when parties agreed to remedy by K



( Incorrect. See Req’s below
- TX: Must 1) have atty 2) have claim 3) not paid w/in 30 days

· TX designed for π’s. Can recover fees from other party if you recover DAS
· Difficulty: Sometimes people sue for things other than $ DAS
· If you're going to sue for specific performance, etc., sue for NOMINAL DAS, too, to be able to get attys fees

Assume Buyer refused to go forward with the K, & Seller sued.  Ct found Buyer didn’t breach.  K provides that in the event of dispute resulting in litigation, a court should award attorney’s fees to the prevailing party.  Can Buyer recover fees?
a) Yes, because Buyer “prevailed.”

b) No, because Buyer did not obtain an award of DAS







( Correct. Green Int’l says must win DAS
c) No, because Buyer failed to obtain a remedy
d) TX SupCt has not answered this question
Assume the jury’s verdict in the previous case was for Seller, finding that Seller did not breach by repudiating (he had a defense).  Can Seller recover fees under the TX § that addresses attorney fee awards?
· - ∆’s can't get DAS in TX
· - π’s s allowed to recover if they have some monetary DAS recovery
· - If your client is a ∆: When you draft K, include a clause rather than relying on Ct since ∆ can't recover atty fees

K provides that in event of litigation over performance, the “prevailing” party may receive attys fees from the other party. A sued B, but the Ct ruled in B’s favor & dismissed the complaint. Is B entitled to an award of attorney’s fees? Choose the best answer based on what we have learned.

a. Only if B recovers DAS in a counterclaim

b. Yes, to defeat a claim is to prevail 








( Correct if only answers (this is the presumption in TX)
c. No, a prevailing party can only be a π

d. Only if TX law provides for such an award, bc the parties can’t modify judicial remedies 

( Incorrect bc parties may modify the judicial remedy w/ attorney’s fee clause that modifies TX law (common in sophisticated K’s; most standardized forms have a clause about atty fees), liquidated DAS clause, can limit/eliminate consequential DAS if K not unconscionable

Best Answer. But, there’s a better answer we haven’t learned yet. It depends on Cts interpretation bw the parties’ agreement in this particular K. (what did the parties mean) But Ct will likely start w/ a presumption that the parties intended that a ∆ can prevail, subject to proof that the parties intended something else. 

Caveat: If parties signed a form drafted by someone else, they probably didn’t think, intend or agree about this term

Liquidated DAS Clause
Commercial Developer & builder agreed that CD would pay $1000 less for every one day Kor missed the deadline for completion. Is this provision enforceable under the rules for liquidated DAS or penalty clauses?

a) Probably, if formula yields a reasonable forecast of consequential DAS, bc difficult to calculate & prove

( Correct
b) Probably, because the clause is not a liquidated damages clause; it is a forfeiture clause

c) Probably not, because a charge of $1,000 per day without regard to actual loss is punitive.

d) No, because parties cannot override the rules of DAS
Suppose that Kor was late & missed the deadline…

a) No, regard

b)

c)

d) Correct Answer Yes if the Code applies, no if TX law applies

Notes: This is a choice of law problem. Consider that if you’re the Kor what law would you like to invoke?

Diff bw TX CL & code on K’s for sale of goods: 


§2-718 says must be reasonable in light of actual or anticipated harm caused by breach VS 


TX Ct: said in dicta that if no DAS then shouldn’t have to pay any DAS at all

Suppose supplier & commercial….

· Yes, subject to CD’s proof of unconscionability 




( Correct. K can limit liability if not unconscionable 

· B)No, parties can’t change the rules of K liability




( Incorrect. Definitely wrong

· Yes, buyer is presumed not to suffer consequential loss 


( Incorrect. Seller presumed not to suffer consequential loss

· No, clause doesn’t satisfy req’s for a liquidated DAS clause 
( Incorrect
Liquidated DAS Clause - Gives a precise # to the DAS that are to be paid. It’s an offensive measure. (vs. defensive measure, which is a limitation on liability clause)

You promised to deliver steel to a buyer’s construction site on 9/13/09 subject to a LDC reducing the K price by 2 percent for every day of delay.  Your completion & shipment of the order was delayed for reasons beyond your control.  However, Hurricane Spike destroyed the construction site on 9/12.  You delivered steel to the site as soon as you could, one week late.  Buyer wasn’t ready to use the steel until 2 weeks later. Can Buyer invoke LDC to reduce payment under K? See Phillips
Delayed Performance Clause
Steel Erector breached its K with Owner by failing to deliver & erect steel on time. However, Owner was not hurt, bc she wasn’t in a position to proceed w/ other parts of the work as quickly as she ‘d expected.  May Owner enforce a K clause charging Steel Erector for each day of delay?

· A. No, regardless of whether the Code or Texas law applies.

· B. Yes, regardless of whether Code or Texas law applies.

· C. No, if the Code applies, yes if Texas law applies.

· D. Yes if the Code applies, no if Texas law applies.
Substitute Remedies Clause
Plastic surgeon’s K w/ patient provides that he is not liable for any monetary DAS in case of his breach of K, but he ill continue all efforts necessary to the unsatisfactory results w/out any add’l charges to patient. The results of surgery were unsatisfactory. Patient’s nose drifted to one side. Surgeon conducted another operation & the nose drifted to the other side. Surgeon proposed a 3rd surgery, but patient refused & sued for breach of K. Is her claim for DAS barred? 

Is it a liquidated DAS clause? Not a liquidated DAS clause bc doesn’t liquidate DAS. 

Is it a limitation on liability clause? It is a limit, but a diff kind of limit

What is is? It is a substitute remedies clause, which is a promise to keep repairing until they get it right. Usually looks reasonable when you sign it, but subsequent developments can make it “fail of its essential purpose”

Assume Buyer refused to go forward w/ the K, & Seller sued.  A Ct found that Buyer didn’t breach the K.  The K provides that in the event of dispute resulting in litigation, a Ct should award attorney’s fees to the prevailing party.  Can Buyer recover fees?

a) Yes, bc Buyer “prevailed”

b) No, bc Buyer didn’t obtain an award of DAS

c) No, bc Buyer failed to obtain a remedy

d) TX SupCt has not answered this question
Limitation on Liability
League was anxious to set a record for attendance at its annual playoff game.  It added folding chairs to various spaces in the stadium and sold tickets for those seats.  The local fire marshal  intervened and found that the additional seats, especially if filled, would pose a hazard in the event of an emergency evacuation.   What is the best remedy for disappointed ticketholders, and how will the amount of any money damages remedy be calculated (what will it include)?
· A. Yes, because personal injury is not a form of consequential damages.

· B. Yes, because a provision limiting recovery of consequential damages in a consumer K is void.

· C. Yes, because a provision limiting recovery of personal injury  damages in a consumer K is void.

· D. Probably, because a provision limiting recovery of personal injury  damages in a consumer K is presumptively void.

Parol Evidence Rule

Promisor promised that before he delivered title to land he’d remove a barn.  The parties didn’t place this promise in an otherwise complete & written purchase agreement. Promisor subsequently refused to remove the barn, & promisee sued.  In cross-ex Promisor admitted making the promise. Is the promise enforceable?
a. Yes.  It’s part of the “K.”

b. Yes.  It’s a collateral agreement.

c. No.  It’s not part of the “K.”

d. No.  It’s barred by the statute of frauds.
Ashley Associate has received an offer from Smith & Williams, P.C.  She calls her favorite Partner, Gilda Rose, and says, “I’m planning to get married three months after I start my employment.  Can I take a week off for my wedding and honeymoon?”  Gilda says, “Congratulations, and sure, take a week.”  Ashley accepts the offer.  The first day on the job, she receives an Associate Handbook and signs the acknowledgment of receipt. The Handbook says it is the exclusive statement of terms of employment.  Among other things, it requires a year of employment before the first vacation.

Ashley Associate received an offer from Smith & Williams, P.C.  She emailed her favorite Partner, Gilda Rose, & wrote, “I’m planning to get married 3 months after I start.  Can I take a week off for my wedding?  Please verify by return email.”   Gilda wrote back, “Congratulations, & sure, take a week.”  Ashley accepted.  The 1st day on the job, she received an Associate Handbook & signed the acknowledgment of receipt. The Handbook said it was the exclusive statement of terms of employment.  Among other things, it req’d 1 yr of employment before 1st vacation.

Is the promise for vacation barred by the PER? 











(PER
- Complete & final expression of the agreement (integrated writing)






Is the handbook an integration? Contains an integration clause (“exclusive statement”) 
( Yes
Does it become an integration if she signed it? 











(  Not necessarily
Is there an exception to the PER? 
Which statement best describes the operation of the UCC PER, if a K appears to be stated in a final l& complete writing (integration) of its terms?
a) UCC rejects PER, so either party may attempt to prove any term not in integration ( No. Only UNDROIT rejects PER
b) The rule renders any

c) … class june 11

d) ( Correct

Which statement best describes UCC PER?
a. It rejects the rule


















( No. Only UNIDROIT rejects PER

b. It bars evidence of an extrinsic term supplementing or contradicting a written K that appears on its face to be completely integrated.

c. It allows evidence of an extrinsic term the parties might naturally have omitted from a written K, if the term supplements and does not contradict the writing.

d. It allows evidence of an extrinsic term that supplements a written K, unless the parties certainly would have included the term in the writing.
When might a Ct grant equitable reformation to insert a term omitted from an otherwise integrated written K?

a) One of the parties intended to demand the term, neglected to include it by mistake, & denying effect to the term would be unconscionable close but no cigar
( Correct by mutual mistake is when ct invoke doctrine of equitable reformation
b) Both parties intended to include the term, but it was omitted from the integration due to an error 

c) If the term was an oral condition precedent to the K.

d) When the term is based on established custom of the parties’ trade, profession or community.
No Oral Modification Clause
When will the UCC allow the enforceability of a no-oral modification clause?
a) If it’s separately signed


















( Correct
b) If it’s conspicuous

c) If K is for goods for more thank 10K
d) Such a clause isn’t enforceable in a consumer K
Developer’s K w/ builder for construction of a number of houses had a no-oral modification clause In the middle of construction builder asked owner if he could substitute a less expensive style of window he maintained was of equal quality. Developer said yes, but this oral agreement was never put in writing. After developer saw the windows installed in the first house, he changed his mind bc “they don’t look right.”


Can developer order builder to stp using these windows in the other houses? 
- He can, bc he’s not bound by anything. Not bound by the oral agreement bc it would violate the no-oral modification clause

Can developer order the replacement of the windows in the first house? 
- Failed oral modification (one that was attempted but failed bc it violates the no-oral modification clause). Waiver may make an exception for one particular occasion to protect reliance interest. The builder relied on the modification to his detriment bc he put in a diff brand of window. If he must change what he did, it will be a lot of trouble. So interpret it as a waiver. Then, to the extent that the builder engaged in detrimental reliance, what he did wasn not a breach. Since not a breach, can’t tell him to tear it out.
Buyer accepted some late custom orders & told seller to hurry w/ the rest. Seller delivered asap. Buyer rejected for being a month late.

· - Look at detrimental reliance to determine if it was unfair to reject the deliveries

Buyer agreed that the delay of the 1st 2 orders was “no big deal” & ok. Then the 3rd order was also late, buyer loudly complained & threatened to sue, but seller reminded buyer that deal ok. Is seller right? Does seller have a right under the K to miss the deadline on each shipment?
· ( Waiver doesn’t always come about by clear purposeful words.

· ( “It’s no big deal” ( Waiver

· ( Alleged oral modification would not be binding if said it was ok that one time

Suppose sellers blades are standardized & can be sold to other buyers. How might this fact affect the outcome of the case?
· ( Issue: Whether there’s been a waiver that’s binding to the extent of reliance

· If blades standard ( May resell

· If blades unique/custom ( Substantial enough reliance to protect the seller
· If buyer has a duty to accept the late delivers, can buyer nevertheless sue for actual DAS? 

Are Modification or Waiver Revocable or Binding?

· Suppose Seller’s blades are standardized & can be sold to other buyers?

· 1st 2 of 6 customized orders were late.  Buyer accepted orders & told Seller to hurry w/ the others (already late).   Seller continued work & delivered ASAP, but Buyer rejected them for being late. If waiver requires Buyer to accept late deliveries, can Buyer nevertheless sue for actual DAS?
· Can accept delivery but reserve your right to sue for DAS

· Seller agreed that the delay of the 1st2 orders would be OK.  When 3rd order was also late, Seller insisted all future deliveries must be on time.  Can it do that?
· Lease requires payment on the 1st of each month.  On 1/30, Renter asked to make the 2/1 payment on 2/7.  Landlord agreed.  However, the next month Landlord insisted on payment on the 1st.  Can he do that?
After negotiating w/ Gianni, Landlord presented a draft of the lease to be typed by his secretary, Soda Loving.  Soda was a regular & favorite customer of Gianni.  Soda knew Gianni expected an exclusive right to sell soft drinks, but there was nothing about that right in the draft of the lease.  When Soda asked Landlord if the omission was a mistake, Landlord replied: “No, leave it out.… There’s no way I’m going to give some (ethnic slur) the only right to sell soft drinks.”   Soda did what she was told, but she eventually resigned & now she wants to testify for Gianni. Answer: Fraud is an exception to the PER
Gianni wants to call an unbiased W to testify that the day after Gianni signed the lease, the landlord visited Gianni’s shop & heard: Gianni: “I got the only right to sell soda, OK?” Landlord: “Sure Gianni, its OK.  You got the only right.” 

Construction vs. Interpretation
Event & donut signed a written order for 1000 dozen donuts for $6K. Donut delivered 12,000 in boxes of 12 but Event rejected delivery. Donut sued.  Event answered that the parties intended a sale of 14,000 doughnuts for the same price and that Donut breached by delivering12,000.  Donut moved for summary judgment, attaching the order and arguing there was no evidence it delivered fewer than 12,000 doughnuts. Event replied w/ an affidavit that the parties discussed a purchase of 14,000 doughnuts.  It also argued that dozen is vague, and it offered an affidavit of Baker that dozen means 13 in the baking industry.   How should the court rule?

· Summary Outline for Answer !!! (Determines whether we know the diff bw PER vs Interpretation) 
· Extrinsic Evidence –using the 4 corners

· Identify dispute:  

· Good way to start exam. 1st few sentences. Specificity targets your essay to the relevant issue. 

· For what quantity is the K? What are the expressions each party depends on?
· On what alleged terms, promises, or expression does each party depend?
· 1000 dozen (ambiguity)
· The order

· Oral discussion

· Alleged custom: Dozen can mean 12 or 13, can be proven by affidavit & expert W

· Is there a writing?  Integrated?  At least as to quantity?

· At the very least, explain that there’s an issue re quantity. 
· Then explain whether it’s partially or completely integrated
· We don’t need to know whether it’s completely integrated, bc we know it’s at least partially integrated bc of the quantity issue
· Does PER apply? 

· Yes if Event offers oral discussion to add to or contradict integrated terms or

· No, if to interpret terms (dozen)

· If PER applies, does alleged promise/term supplement or contradict?

· Clearly the answer is yes. Seller is going to need to argue that the other party is contradicting at least a partial integration.

· Event would argue that they are just trying to interpret what “dozen” means

· If offered to interpret: Is dozen clear in view of proposed interpretations? Patently v. latently see Baker affidavit re custom)

· Even if vague, proposed interpretation must be plausible

· 14,000 is not one of the possible interpretations bc there’s no evidence that a dozen is ever 14. (Facts show max 13, which is 13,000)

· Is K clear as to quantity? Or does it need interpretation?

· Needs interpretation, parties don’t agree on amount
Extrinsic Evidence
Same facts in Caviness, w/ these diff’s: (1) some cattle are 326 lbs & (2) Seller claims 326 lbs. qualifies as “approx 300-325 lbs”

The extrinsic evidence Seller wishes to introduce to the jury is that Buyer said, “By delivery, most cattle should fall w/in the 300 to 325 lb. range.”

Is this a PER or interpretation problem? Interpretation

- It’s not a PER problem bc you are validly interpreting the word “approximately”

Can 326 pounds be “approx. 325 pounds”? Approx allows it to be +/- the range. The later term “most” supports this theory that some of the cattle can be a little over or a little under the weight range

In Caviness, the market value of cattle suddenly declined just before delivery was due under the K.  Suppose that: (1) Buyer was heard admitting the K didn’t require the cattle to be of a certain weight range, & the weight clause was really intended to help identify the cattle as those born during the spring; (2) Buyer was also heard to admit he was looking for a way out of the K; & (3) an unbiased W will swear under oath that he heard Buyer say these things.

· If Ct held the document was clear on its face ( The evidence wouldn’t be admitted
· NY Strict ( Writing is the K approach
· CAS ( Writing is just an interpretation
· TX follows the NY rule ( Here, it’s not clear what the answer is
· Doesn’t look like it could be treated as a clerical error/mutual mistake
Vagueness or Ambiguity

What if Ct found seller in Frigaliment was aware buyer might think chicken meant fowl (internal emails proved it considered this problem). It refused to make its last payment & tried to return the chicken for a refund, but seller refused to take the chicken back or to refund previous payments. Instead seller sued for the last payment, alleging that buyer had breached by nonpayment. What result?
· Key: Fault
· Not a PER problem bc not trying to add anything to the K

What if buyer learned of the misunderstanding early enough to cancel K, who wins if seller sues buyer for breach?
· Seller can assert mutual mistake to show there was no meeting of the minds 
· Cts encourage parties to address misunderstanding as soon as they discover it
· DAS? There’s not much reliance bc chickens are a commodity that can be resold

In TX, is an integrated writing the "K," or an imperfect representation of K?

What’s one possible remedy (in TX) for a case where parties shared same subjective interpretation of K, but interpretation was incompatible w/ the text.

Who prevails if parties honestly disagree about K’s meaning but both proposed meanings are reasonable?

Form K provided that if Buyer failed to pay on time, amount due would include interest at the “prevailing” rate.  The parties didn’t pay much attention to this clause when they made the K.  Eventually Buyer was late, & Seller sued for DAS plus interest at the K rate. For the first time, both parties actually looked at the interest rate clause, & each asserted a reasonable but diff interpretation.   How should Ct resolve the diff?
· What makes this question unique? A lot of issues about interpretation happen when parties weren’t thinking about it when they made the K. They realize there’s a problem when the dispute arises.
Notes on Solutions For Prevailing Rate Problem

· What’s the disputed clause that needs interpretation. How is it vague or ambiguous? 
· Limit: But are both proposed meanings truly reasonable?
· Are there any 4 corners clues that make it clear?
· Look to text of the K to see if something there is helpful
·  If not, what extrinsic evidence legitimately interprets the clause? Don’t assume or invent facts 
· Is the disputed term essential to the K? 
· Unlikely to be the case. Ct more likely to find K and give effect to one meaning
·  If parties lacked subjective intent abut this term at the time of K ( Ct more likely to adopt the best interpretation
·  Party seeking to enforce has BOP
·  Cts often resort to presumptions for the meaning of standardized terms
· If not, what Difference in interpretation may concern an incidental term—and posture of case may require enforcement of some interpretation of that term
· Ct has less reason to worry about expectation of party who had no expectation about meaning
· Especially if vague ( Ct more likely adopt a single best meaning (perfect ambiguity might make it hard to choose)
An agreement recites “buyer seeks loan essential to its ability to buy property.”  The bank failed to approve the loan. Is buyer liable for seller’s DAS?
A K is for a sale of weekly shipments of apples but in his 3rd shipment, seller delivered crabapples. In buyers lawsuit for breach, seller offered evidence that the parties orally agreed at the time of the K that “seller has the right to substitute crabapples for apples. Will the PER apply to the admissibility of this evidence? Yes, because trying to add something to the K
· Suppose seller offered expert testimony from a botanist that apples is a term that includes crabapples. Will PER apply to the admissibility of this evidence? No, because trying to interpret

· What if the seller offered evidence that he delivered crabapples in the 2nd shipment & the buyer didn’t accept at that time? Could be an example of their practice & evolving trade usage. Could also be a waiver bc the buyer had an opportunity & right to object.

What was the intent?
K said $10, but wrote $11 w/out crossing out $10 
· ( Presumes they implicitly meant to scratch out $10 
Para. A. Seller shall deliver 1000 barrels of “oil.” Par. B: Buyer shall pay the posted price for “West TX crude.”  Vegetable oil?  Or Petroleum?  
· ( Clearly petroleum
Whereas Buyer needs chickens to supply its fried chicken restaurants; … Therefore Seller shall deliver 20,000 “chickens.” Fryers?  Or Stewing? 
· ( Recital tells us obviously the buyer needs chickens for frying
K for sale of oil for $775.0 per barrel 
· ( Obvious error bc 10x the price of oil
Dr. can’t practice in W. Houston after job terminated 
(Avoid interpretation of W. Houston that would violate Covenant Not to Compete Act. W Houston is vague bc don’t know how far it extends.
Each spouse agrees to waive community property rights in the other’s income….  Spouses agree rents from wife’s Aspen property shall be wife’s special community property.” 
( Income must mean wages, not rent bc avoid interpretation that would lead to conflict bw provisions

“EMR shall pay commissions when EE receives her pay for the last week of the next quarter after the commissions accrued.” 
(  If EMR lays EE off, it is unreasonable to say she forfeits commissions payable at the end of the next quarter.  So avoid interpretation that would lead to that result
“Seller shall deliver 20 cats, provided seller can’t deliver any endangered species.”  K for delivery of house or zoo cats? 
( Zoo cats. Clear it doesn’t mean domestic cats. Interpretation gives meaning & effect to other clauses
Patent vs. Latent Ambiguity
Patent or Latent Ambiguity or Vagueness?

· K for autographed  photo of Richard Carlson ( There could be 2 Carlson’s
· Payment due a reasonable  time after goods delivered ( Patently ambiguous
· K for a sale of chicken ( Shows how unclear the difference can be

· A thousand beef burritos ( Again demonstrates how unclear difference

· Buyer to pay for delivery based on usual shipper ( Must look to buyers to interpret
Practice—Waiver—Text
K for a monthly delivery of coal required Buyer to pay within 24 hours of each delivery.  One day, Buyer asked Seller for a 7 day grace period because a temporary factory shut-down created a short-term cash flow problem.  Seller said “sure.”  Is the grace period part of the K?  

A. Yes; the parties modified the agreement.

   B. Yes; it is part of the course of performance.

C. No; the facts describe a single incident that could not be a “practice,” but it probably was a waiver.

D. No; the grace period is irreconcilable w/ the text of the K

Representation & Warranty

K included a warranty for a machine “provided buyer shall follow the attached maintenance & inspection schedule. Is the warranty still enforceable if:

· Buyer told seller, “the machine is fine, can we skip the next inspection?” and Seller agreed?
· “provided buyer” is a condition ( Rule: Condition must be satisfied (follow the schedule) ( Condition failed ( Discharges performance (warranty)
· Buyer could argue waiver bc it sounds like the seller isn’t strictly enforcing the condition
· Seller could revoke the waiver ( Buyer could claim that he detrimentally relied on the waiver
· Buyer failed to schedule the 2nd inspection, but seller didn’t object or raise any concerns, & seller performed all subsequently scheduled inspections?
· Estoppel can occur when waiver becomes binding & there’s detrimental reliance. Can occur w/ conduct too
· If Ct holds the warranty is still enforceable & buyer sues to enforce it, can seller counterclaim for DAS caused by the failure to schedule proper inspection?
· Seller can claim buyer had a duty to follow the maintenance schedule ( Condition that discharged seller. Burden shifted to buyer
Buyer was interested in buying Seller’s land.  Seller told Buyer that land had a reliable spring.  Buyer then agreed to pay $100,000 in an integrated purchase agreement that said nothing about the spring. After Buyer paid and took delivery of the land he discovered the spring was dry. Has Seller breached a warranty under the common law?

A. No, there was no warranty regarding the spring.

B. No, the warranty was barred by PER
C. Yes, a pre-K representation is a warranty that might naturally be omitted from the writing.

D. Same as “c” but only if seller was at “fault.”

Buyer found a car for sale by Owner, parked along the side of the street.  Owner said it ran “fine.”  Buyer paid $6,000 but 2 days later the engine began to run very badly.  A mechanic inspected the engine and found that the engine block was cracked. 

      - Did Owner breach a warranty?

      - Is there any other remedy for Buyer?

      - Would it affect your answer if Buyer bought the car at a used car lot?

Oilco needed a fleet of trucks for its operation in Arabia.  It ordered 50 trucks from Dealer pursuant to a K that had a choice of law clause selecting Texas law.  K also said, “buyer has inspected trucks and agrees that it is satisfied with condition of said trucks.  Dealer obtained trucks from other sources for resale and makes no representations or guarantees as to condition of said trucks.”  Not long after delivery, Oilco found that the trucks were unsuitable for its operations because the engines were not adapted to the extremely dusty conditions around its operations.  Has Dealer breached a warranty?
Draft a clause that would prevent a buyer from asserting any express or implied warranties or any other representations regarding the thing being sold. 
In what sense is your clause not an absolute safeguard against a buyer’s claim based on an unexpected deficiency?

Implied Terms 

K grants severance pay & continued medical benefits for EE’s “involuntarily terminated from employment,” but medical benefits end “when an EE finds other employment w/ medical benefits.” 
Is severance pay due if an EE finds a new job the day after he was laid off?


Is there anything that’s in the 4 corners that’s a clue? It’s an unqualified promise unless you can convince the Ct that there’s an implied limit. Sometimes saying A implies that B is excluded. To have specified the termination of medical benefits may exclude severance pay. Expressio unious es expression alterious.

Generally, Cts will hold that there’s no implied terms here. 

A K grants discretion to EMR to decide whether an EE is “totally disabled” w/in the meaning of a disability benefits plan that pays disability pay for any “totally disabled” EE. What implied terms might affect the application of this clause?


Is there a red-flag word? Discretion ( Go down checklist

1. Unilateral or negotiated? EMR drafted the terms of the benefit plan (adhesion K)



2. Reason discretion needed? Difficulty of issue of disability

3. Did EE act/decide consistently w/ purpose of discretion?

4. Effect of EE’s reasonable expectations?

Author signed a K w/ publisher for the printing, marketing, & sale of his book “The Idiots Guide to K Law” The K said publisher would market & price the book according to its judgment & it would pay him 10% royalty on sales. Sales were fair until yr 4. At that time, Publisher signed a K with Rival for the publication of her book, “A Guide to K law for the Clueless” & her sales soared. The following yr, publisher drastically reduced marketing efforts for “Idiot’s Guide” & sales of that book declined significantly. Has publisher breached the K?
There is a “fiduciary duty”, an alignment of interests.

What is one thing in the facts that indicates bad faith? Signed K w/ Rival, who was your competition so suddenly the publisher has a conflict of interest, which commonly happens when exclusive agreements are made. Go through the multi-part test to show that the Ct should step in to show the K was breached

Shop signed K w/ Landlord for a 10-yr commercial lease. The K provided that rent was to be based on a percentage of Shops “gross sales revenue” for each preceding yr. It also granted Shop the right to engage in “any lawful business.” At the time the parties signed the lease, Shop operated a gas station. Revenue was very high, but during her 5th yr, the wholesale price of gas made the retail sale of gas very unprofitable Therefore, show ceased selling gas, & turned his station into a car wash, which generated much less revenue, but it provided Shop w/ a decent net profit. 

Landlord is concerned bc the rental payments have declined w/ the reduction in revenue. Does landlord have a valid breach of K claim against Shop?
1. Unilateral or Negotiated? Probably not. Commercial lease, particularly w/ respect to the rent clause

2. Reason discretion needed?
3. Did EE act/decide consistently w/ purpose of discretion?

4. Effect of EE’s reasonable expectations?

- There’s a little bit of t a conflict of interest. Even though the landlord is going to be concerned, that doesn’t mean that the exercise of discretion was improper.
Implied Duty of Best Effort
In order to sell your home, you signed a K w/ a real estate agent granting the agent the “exclusive” right to arrange for the sale of the home, in return for a commission based on the price of the home.
 If the K contains no express promise by the agent, does the agent nevertheless owe a duty to you? 
 If so, how could the breach of such a duty ever be proven?
Real estate agent decided to conduct an open house in order to market the house to prospective buyers.  You agreed to make the house available, but on the day of the open house you were drunk, slovenly, & ill-humored, & you insisted on hanging around as the agent showed the house.  You played your favorite Gangster Rap music. Have you breached a K duty? 

Imagine you placed an on-line order for a certain set of furniture to be delivered to your business.  The furniture is destroyed in a train wreck caused by a freak storm (it is nobody’s fault).  If you sue the seller for DAS for the higher cost of buying a substitute & for your consequential DAS (delayed opening of your business), is the seller liable?  Depending on your answer, imagine any additional facts that would reverse the answer. 
· Excuses don’t really matter. Is there a condition? No, this is a K for performance.
· Is this a case of impossibility? Probably not. Seller has an implied duty to still fill the order. He can send more furniture. 
· What additional facts could reverse the answer? If it was one-of-a-kind, absolutely unique ( impossibility
· What DAS might you have suffered if he hadn’t paid? 
· Restitution? Haven’t paid. Nothing to get back
· Expectation? Value of promise – costs avoided + other loss
· Cost of seeking new desk? Incidental loss
· Consequential loss? For EX, if he had a restaurant & it delayed his opening
· Reliance?
Painter made a K w/ O to paint O’s house for $8,000, payable upon completion of the job. Approximately half-way through the job, Painter fell off a ladder, broke his neck & died.   
What are the respective rights of the parties? In general death ( classic impossibility
What if the K was bw O & Ace Painting, owned by Painter? Ace painting has an obligation to complete the job or give restitution
Was it a K for service by a particular person? No, so anyone can complete
Buyer & seller made a K for the sale of property, subject to Buyer obtaining approval of the local zoning board for a commercial development.

Buyer didn’t apply for approval of the board & then cancelled the K. Has it breached?
- Look at as a matter of implied duty. Which one? Implied Duty of Best Effort
Buyer applied for approval but seller appeared at the meeting to argue zoning was bad for the neighborhood….(6/21) has it breached. Why would he do this? Bc he changed his mind. Fits into non-interference
- Same as above but the K provided that B would seek zoning board approval.  B applied for approval, but when the Board conducted a public meeting on the application, A asked it to “table” the application. Has A breached?

Implied Duty of Good Faith
Manufacturer made an outputs K w/ B for widgets.  One day, an inspector discovered a defect so serious he warned his agency would seek an injunction to prevent distribution of Manufacter’s widgets. Manufacturer knew B needed a steady supply of widgets for its own business.  If Manufacturer fails to inform B as soon as possible about the product defect or threatened injunction, will it breach the K? 
· Problem area?
· Is there a K duty? Since he hasn’t quoted anything, the duty will be implied if it exists at all
· So, of K’s that deal with implied duty, what type is it? Implied Duty of Good Faith
· So, of that duty, what categories are there?
· Discretion? No 
· Interference? No
· Best Effort? No
· Information Sharing? Yes
· What’s the general rule? No duty to disclose
· When do they need to disclose? When you know they depend on the supply. By disclosing, you help them avoid consequential loss. Thus, there’s an implied duty to share information 
Manufacturer made an outputs K w/ buyer for the sale of all widgets. K provided Manu would deliver widgets to buyer’s factory in Houston. Then buyer moved its production to Texas City. It wrote to manu that it could accept delivery only at the new location. Manu was eager for an excuse to terminate the K & it declared that Buyer’s letter was a repudiation & breach. It refused to deliver the widgest. Who breached?

· Problem area?
· Is there a K duty? Since he hasn’t quoted anything, the duty will be implied if it exists at all. 
· So, of K’s that deal with implied duty, what type is it? Implied Duty of Good Faith
· So, of that duty, what categories are there?
· Discretion? No 
· Interference? No
· Best Effort? No
· Information Sharing? No
· Cooperation? Maybe. May be able to persuade the Ct that there’s an implied duty of cooperation
Implied Terms: Custom
When does the UCC permit custom to supplement the terms of an otherwise integrated writing?  

(a) When the writing expressly adopts relevant “customs” 

(b) Always, unless the custom contradicts the writing

(c) Always, unless the custom contradicts or qualifies an express promise

(d) Never

When does the UCC permit custom to supplement the terms of an otherwise integrated writing?  

(a) Correct Always – it’s an exception to the PER (as long as it doesn’t contradict the K)
(b) Never, it’s a violation of the PER
(c) Only if the K provides for observance of custom
(d) Only if the K provides for observance of custom to a particular community )…(6/18)

Mutual Mistake

Sonny was sorting through his deceased mother’s belongings when he found an interesting vase.  He took the vase to a local antique dealer & they studied the vase together.  Both agreed it was a very nice & interesting vase, but neither had any idea of its age or whether it had any particular historical significance.  Sonny was anxious to deal w/ other matters in his mother’s estate, so he was happy to accept the dealer’s offer of $50.  A week later, Dealer did some research & discovered the vase was worth $5,000.   When Sonny visited the shop sometime later, he was shocked to see a $6,000 price tag on the vase.  Can he sue for the return of the vase?

Impossibility or Impracticability

Which remedy is appropriate for reallocating the parties’ losses after a K is discharged by the failure of a basic assumption under the doctrines of mutual mistake, impossibility, impracticability or frustration of purpose?

a. Restitution


























( Correct
b. Reliance
c. Expectation
d. Disgorgement
K sale of 1,000 special-order widgets to be delivered by Seller at Buyer’s place of business by June 30.  On June 25, as Seller was about to finish the widgets, a malfunction at a local power station caused a wide scale “blackout,” & further problems on the regional electrical grid prevented the restoration of power to Seller’s factory until June 28, when it was too late to finish the widgets & deliver them across the country to Buyer.  Buyer asked Seller for additional time, but Buyer refused & sued bc Seller couldn’t assure delivery by June 30.  How might the Ct rule?
· Variety of a failure of a basic assumption, impracticability.
· Impracticability analysis:

· Definition: Subsequent events make performance impracticable, not based on facts at time of King, relative to a basic assumption on which the K is based
· Is there a basic assumption? (did parties take something for granted) ( Yes. Electricity.
· Basic assumption doesn’t have to be mutual
· Has the assumption failed? ( Temporarily failed. Could be partial impracticability.
· Who should bear the risk? Seller has a duty to complete by delivering the goods a bit later. Being late is a breach, but the consequences & delay that flow from it are weighted differently. The buyer overreacted.
Seller sold a 1926 penny he believed was worth $5.00 to a dealer who recognized the penny was minted in San Francisco, which made it worth $5,000.  If Seller discovers his error, can he rescind the sale?   

Is it possible to draft a K that allows for release from duties in the case of a hurricane, & that does so clearly, & w/out limiting other possible “impracticability” defenses?

XCO made a K with Glupistan for the manufacture and sale of a missile system.  Glupistan paid $5 million in advance.  Whilce XCO was making the system, the U.S. government declared an embargo against Glupistan.  If XCO spent $5 million in design and manufacturing, must it return any money to Glupistan?
Frustration of Purpose

On April 15, Priscilla Prom went to a dressmaker to order a custom-fit formal dress.  She paid $50 in advance, w/ a promise to pay an additional $500 upon delivery of the completed dress.  The dress was to be completed by May 15.  On May 7, Priscilla “cancelled” her order & asked for a return of her deposit, bc she had broken up w/ her boy friend & had no date to the prom.  Must the dressmaker return the $50 deposit?  Could the dressmaker successfully sue Priscilla for the K price?
· What type of problem is this? Frustration of Purpose
· So what’s the reason she made the K? Basic assumption was dress for prom. Cts not clear if both parties must have the same basic assumption

· Did dressmaker have notice? Yes, probably knew it was for prom

· Did it fail in a way that had a material affect on Priscilla? Yes, she had no need for the dress anymore

· What’s the impact on the dressmaker of voiding the K? He’d have to forfeit value of materials & work

· Frustration of purpose may depend on the stage of performance

· Result? Likely she’ll have to pay for the dress to relieve the dressmaker of his loss. She may be able to resell.
Seller was a dealer in rare earth metals which it bought from China. It’s well known among regular participants in that market that 90% come from China, & the remainder come from unstable sources in war-torn nations or are committed by K to other parties. Microchipper make a K w/ Seller for 500 pounds of certain rare earth metals.  K said the metals would arrive in Oackland on the “Panda Star ex Shanghai.” However, a week after signing the K, China imposed an embargo on the export of rare earth metals. Can seller void the K?

What kind of problem? Impracticability


Is there a basic assumption?  Yes, from China


Was there notice to the buyer? Yes, might not be surprising


Solution for drafter? Hard to foresee everything that could go wrong. But he could add to the K that the designated source is from China. He will have to do everything he can to try & get them, but not possible in this circ.

How did it affect the sellers ability to perform & is it an oppressive K? Not classic impossibility bc they don’t cease to exist. They may be rare, but still in other nations. More likely to be impracticable (difficult). The rule is that it must be more than a minor increase in price 
Death & Destruction
Buyer made a K to purchase Seller’s car for $10,000, w/ a down payment of $1,000 & subsequent monthly payments of $400 until the balance was paid off w/ interest.  A day after Buyer accepted the car  and paid the down payment,  Hurricane Alfred blew the car  into the Gulf of Mexico. What rights does Seller have against Buyer, or what rights does Buyer have against Seller?
· The buyer bears the risk bc ownership/title had passed. He bears the insurance
Buyer made K to buy Seller's car for $10,000,  w/ $1000 down payment & $400 monthly payments until balance paid w/ interest.  The day after Buyer made the down payment, but before he took delivery of the car, Hurricane Alfred blew the car into a bayou.  What rights does Seller have against Buyer, or what rights does Buyer have against Seller?
· Down payment goes to buyer

· Seller likely to already have insurance.

· Buyer doesn’t have to make monthly payments bc he’s been discharged from his duty of performance under the K
Gill promised to deliver all his output of lumber to Johnstown’s boom, w/ Johnstown to pay Gill $1.00 per foot of lumber actually received at the boom.  As Gill was guiding the lumber down  the river, a flood struck and washed half of Gill’s out- put down the river past  Johnstown’s boom.  What  are the rights of the parties?
Destroyed before Delivery
Buyer agreed to buy a van from Seller for $30,000,w/ a down payment of  $1000.  Then Buyer made a K w/ Customizer to “customize” the van for $7,000. Buyer asked Seller to deliver the van directly to Customizer to complete the custom work before delivery of the van to Buyer or payment by Buyer.  Customizer finished his work & delivered the van back to dealer.  The, Hurricane Alfred blew the van into the Gulf of Mexico. What are the rights of the parties?

· Biuyer? His performance has not become impossible. 
· Seller? His performance has become impossible ( So seller is discharged

· Remedy?
· Buyer: Gets down payment back

· Seller? Nothing

· Customizer? He’s completed his work & the car is out of his control. He did everything that was required under the K to earn his fee. Entitled to his fee, $7,000
· Result? Title hasn’t transferred to buyer ( Seller bears risk of the loss & returns prepayment (restitution)
Conditions

Express Conditions
General Kor made a subK w/ Gardener for certain landscaping work “not to commence until 10 days after completion of masonry work on General Kor’s project.”  General Kor later agreed w/ O to substitute stucco for masonry.  When stucco work was done, General Kor notified Gardner that he should begin work in ten days, but Gardner replied that the time for landscaping had not arrived because “masonry work has not been completed.”  Can Gardner refuse to perform until masonry work is done?
· What type of problem? Condition

· What is the condition? Landscaping is not to begin until 10 days after the masonry work completed

· Is there anything ambiguous about the condition? Yes. Problem may arise when something is scheduled to occur.

· Is it a condition or a scheduling duty? 

· EX: June 10th ( Certain to happen ( Not a condition

· EX: Completion of masonry ( Not certain to occur

· What’s the argument that it’s not a condition? It’s obvious that landscaping work is going to be done
Jeweler purchased insurance under a K in which the insurer promised to pay 90 % of any loss due to theft, “provided, insured Jeweler shall maintain a burglar alarm in operation.”  Several months later, Jeweler delayed repairing his malfunctioning alarm system.  In the meantime, Hurricane Emerald devastated the city, leaving Jeweler’s shop w/out electrical power, communication, or police protection.  Looters robbed the shop of $300,000 in jewelry.  If Insurer can prove Jeweler failed to repair & reactivate his alarm system, can it refuse to reimburse the loss?
Stadium bought a retractable roof for its stadium.  Its K w/ the Seller included a 10 year warranty, subject to a condition that “the warranty is effective only if Stadium maintains the roof according to the attached schedule.”  The schedule stated, among other things, that “Seller recommends lubrication of the retracting mechanism once per month under normal operation conditions.”  One day the roof’s retracting mechanism broke for reasons having nothing to do w/ lubrication, but Stadium’s records showed that at the time of break down, the roof hadn’t been lubricated for 5 wks.  Can Stadium enforce the warranty?
General Kor & subcontractor signed a K that included the following clause: “SubKor is relying upon the financial responsibility of O in performing the work. It’s understood by SubKor that payment for the work is to be made from funds received from O by Kor in respect to the work” O refused to pay Gen Kor bc of Gen Kors breach of K (assume subkor did his work & was innconcet of any breach. Must Gen Kor pay subKor?

· Is it ambiguous? Yes, ambigious means it can be construed broadly or narrowly. It is unclear whether he had a duty to pay him.

· What can they do to be clear that it’s a condition? “it’s a condition that”
Constructive Condition
Seller promised to deliver 1000 green widgets, 1000 red widgets & 1000 blue widgets for $1,000/widget (total $3,000,000).  On the date scheduled for delivery, Seller delivered 999 green widgets, 1001 red widgets & 1000 blue widgets.  May Buyer, having discovered the shortage of green widgets, reject the entire delivery & refuse to pay any part of the $3,000,000?
· - Best solution would be for buyer to accept delivery & await the 1 missing widget
Buyer and seller agreed to meet at buyers home on Friday to exchange $ for car.

· Who goes first? Same time
· If seller fails to have or to deliver the car, can buyer sue to enforce Seller’s promise if buyer hasn’t made the payment to seller?

· Buyer satisfied his req’t of tender if he is ready, willing, able to perform ( Failure to perform relieves you of the duty of paying

Builder decided to sue O for breach of K. It’s a req of pleading that a π in a breach lawsuit must allege that all the conditions of the ∆’s Kual duty have been satisfied or that these conditions have been excused. What might builder allege, if tru, to avoid dismissal?

· The conditions of his duty to pay are satisfied bc interference
· I gave completed the construction
· O has repudiated the K
· O interefed w/ my work by failubg to grant me access to the prop
· O violated an impoted duty to cooperate
· There are other possibilitues
Substantial Fulfillment of a Constructive Condition
Car dealer promised to deliver a new car & you have promised to pay.  On the day of tender, you notice a one inch scratch on the rear left fender.  May you reject this car?
Buyer & Seller made K on 7/1 for a delivery of widgets on 9/1.  On 7/10, Seller declared it wouldn’t deliver the widgets. How soon may Buyer sue for specific performance?
a. On July 10

b. On a date reasonably after July 10, in order to give Seller a chance to retract his repudiation and cure

c. On September 1

d. On a date reasonably after September 1, in order to give Seller a chance to retract his repudiation and cure

 If Buyer decides to sue only for DAS, what’s the relevant date for determining the market value of widgets?
What if Seller said, “given a shortage of widium for widget-making, it’s unlikely we’ll be able to deliver before 10/1?

Explain the following w/ respect to (1) an express or implied condition, (2) a constructive condition in a construction (or other non-Code) K; & (3) a constructive condition in a K for the sale of goods. 
What is the source of such a condition (how does it arise?

What is the appropriate standard of fulfillment?

Why are the standards of fulfillment so different?

World Motors made a K w/ AutoRent  for the sale of fleet of cars AutoRent intended to use for its business. Among other things, K req’d all cars would have Good Day 1000 tires, but the cars World Motor began to deliver had Firebrand 900 tires—a different but equally good brand.  AutoRent rejected the cars & refused to pay.  Assume it is possible to prove that AutoRent wasn’t unhappy about the tires; it simply found a better deal from another seller of cars.  Did AutoRent breach the K?
O was unhappy w/ some of builders work in constructing a new building under K. She told builder that the defects were a total breach. Then, w/out telling Builder, she hired a new contractor to finish the job. New contractor arrived the next day & occupied the worksite. Builder saw that New Contractor was there, and so he went home, hired a lawyer & sued.


What must Builder allege in his complaint? Must allege that you’ve satisfied all the conditions of their duty to pay.



What condition? Builder must construct the building



Is the condition fulfilled? No. It’s not complete.



Builder’s defenses? 

· Satisfied condition by substantial performance
· What excuses substantial performance? Excused by other parties repudiation for breach (anticipatory breach) – If the O says get off my property, I don’t want it

· What about her claiming it’s a total breach? Falls short of repudiation

· Has either party materially breached the K (explain the fact issues you might need to explore)
Buyer called seller and asked if the closing date could be postponed “bc I haven’t been able to gather the funds I need.” May seller regard this as an anticipatory breach? No, doesn’t qualify as a repudiation, not an anticipatory breach.
What advice do you have for seller? 

Request a letter of assurance. They don’t have a contractual duty to supply this info. It unilaterally modifies the K. If you have valid insecurity & they refuse the demand ( May be an anticipatory breach
If buyer isn’t able to tender the K price in the day of the closing, may seller declare a total breach? 

Hard to find cases of material breach when $ due on a certain date. In general, the Cts will allow the seller to insist that buyer complete performance and pay before the buyer is required to hand over the deed.


If tenant( Ct won’t regard as material breach if one day late in payment
If so, what does this allow seller to do? 

Cancel K & sell to someone else
If buyer admits he failed to tender the K price, what defense (discussed recently) might he assert? 

Refusing to tender the deed leads to uncertainty as to whether they were able to. It creates doubts whether there are problems with the title. BOP on buyer to show they could have closed & presented the deed
Conditions v. Promises
Is this a condition, promise, or promissory condition?
Team will hire coach for 5 yrs & he’ll maintain a winning record.”  At end of 2nd year, team’s record is 1-10

· - Promissory condition. He did promise a winning record ( can sue for DAS

· - but it’s unclear whether the winning record is a condition of his employment

Team will hire coach for 5 yrs. provided team has winning season record.”  At end of 2nd year, team’s record is 1-10
· Condition. Duty is to employ him. It is conditioned on the winning record, which failed

· They can discharge him. He didn’t promise to maintain a winning record !!!

Is it a Condition of Contractual Duty or an Event Scheduling Duty?
· EX: Delivery due if & when payment is received ( Conditional on payment. Could fail
· EX: Delivery due before dark ( Event scheduling duty. Certain to occur
· EX: Payment due if goods are not returned by October 30 ( Conditional on goods not being returned
· EX: Payment due when Bank of Athens opens on 10/1/2013 ( Ambigious. Test is whether they intended payment be due if bank didn’t open
· EX: Payment due Feb. 29, 2013 ( Trick question. There is no February 29th. 

· If intended to be conditional ( Performance is discharged

· If intended to be absolute ( Event scheduling duty. Date certain to occur.
Suppose in Gibson the jury found there was no condition, only an exchange of promises, & that the parties agreed that “Seller will produce a satisfactory portrait, & buyer will pay seller $100.” If the portrait was so “unsatisfactory” as to constitute a breach by Seller, what are the respective rights of parties? 
· Is there a condition? No
· Is it a breach of promises?  Yes ( Buyer must pay for breach w/ DAS (which can pose a problem)
· What’s the measure of DAS? Defect ( Difficult to determine. Could be nominal DAS

· What’s the difference between a failure of a condition vs a breach of a promise
a. Failure of Condition ( Parties don’t have to perform

b. Breach of Promises ( Parties must pay DAS

· Why not Specific Performance? Ct has to monitor. May not be satisfactory & Ct will have to handle
Failure of Conditions
Buyer agreed to buy land for $100,000, $5,000 in advance & the remainder in monthly installments over 20 years.   Seller’s duty was conditioned on receipt of a satisfactory credit report about Buyer.  The credit report was unsatisfactory.  Seller notified Buyer she would not sell the property.  Is there a remedy for Buyer?

- Restitution. When a condition fails, restitution is available
A K provided that Cargo “will pay Ship when Ship’s vessel carrying Cargo’s widgets docks & unloads at the Port of Houston.”  Due to natural disaster, the Port of Houston closed & the ship unloaded at Baytown. Must Cargo pay Ship?
· What’s the argument Cargo will assert? It’s a condition (Unload in Houston)
· What’s the argument ship will assert? It’s not a condition, it’s a schedule

· Result: Prefer a reasonable meaning that avoids the condition, forfeiture

A promised B a bonus based on B’s production, “provided B is employed on Dec. 31.”  B died on Dec. 29.  B’s production would have earned a $100,000 bonus. Must A pay the bonus to B’s estate?
· B’s argument? It’s an oppressive condition, he only died 2 days short after nearly completed performance

· RST supports the idea that the Ct can override a condition like this
A promised to pay B to build an addition to the house, “provided A obtains approval of the zoning board.” A made no application to the board & cancelled the K.  Has A breached?

· Was there a failure of the duty? Yes. To try & make a condition happen

Same as above, but the K provided that B would seek zoning board approval but when they conducted a public meeting… 6/26

- Interference
EMR & EE drafted a K that provided that work would begin 3/1/2012 and finish on 2/28/2013 & that EMR would pay a certain amount every 2 wks. The K didn’t expressly state that payment was conditioned on work or vice versa. 
What are EE’s rights if EMR fails to pay on 3/15? 
· It is a constructive condition of the E’s duty to work that the EMR pay. 
· EMR violated a duty to pay ( Breach

· 2 options: 1) can quit job & 2) can sue for DAS


· What are EMR’s rights if EE fails to work on March 14 & 15?

· Constructive condition of the EMR’s duty to pay has failed.
Waiver Estoppel & Election

A lease provided that Tenant could continue to reside in the apt provided he paid rent on the 1st day of each month.  On 3/28, Tenant asked Landlord if he could pay on 4/5, when Tenant expected his next paycheck.  Landlord said “yes.”  Tenant failed to pay on 4/1.  Landlord began eviction proceedings on 4/8. (Wisconsin Knife Works)
- Might have an attempted oral modification of the K prospectively
- but if it’s not an oral modification, might still be a binding waiver. There’s nothing to suggest the tenant was relying on it.

(6/12) next questions answer ( Can use no oral modification re post integration agreements

A purchase agreement was conditioned on a satisfactory property inspection.  Inspector found the property unsatisfactory, but Buyer immediately stated he would proceed w/ the purchase.  2 wks later, he attempted to “cancel” the deal bc of the unsatisfactory inspection

Order of Performance

Builder K w/ O to rebuild O’s porch.  K described work & price ($10,000).  When Builder arrived to begin, he alleged O owed $5,000 in advance. Which statement best describes the rights of the parties under the K?
a) O must make the payment if it is reasonable to do so.

b) O’s payment is a constructive condition of Builder’s duty, so O must pay at least $5,000. Builder could demand more.

c) Builder’s performance is a constructive condition of O’s duty, so O may refuse to pay anything at this stage.

d) The parties promises are independent.  Either party may demand the other’s performance now, & sue if necessary.

Builder K w/ O to rebuild O’s home.  K called for O to make specific part payments after completion of each of 5 stages. When Builder believed he completed 3rd stage, he demanded 3rd payment.  However, O found a major defect.  What are the rights of the parties?
a) If defect is a builder’s breach, it constitutes failure of a constructive condition of O’s duty to pay

b) O can refuse to pay because completion of work is the constructive condition of O’s duty to pay

c) O req’d to pay (& could be req’d to pay more) bc his payment is a constructive condition of Builder’s duty

d) Parties promises are independent.  Either party may demand the other’s full performance now, & sue if necessary.

Anticipatory Breach

Suppose De La Tour did not write a letter repudiating his K w/ Hochster.  However, De La Tour was the first customer to purchase the Puffphone—a long distance smoke signaler.   Hochster did not report for work because he believed was “replaced” by Puffphone.   Instead, he sued for breach of K.  Can the Ct enforce the K? Can Hochster prove anticipatory breach?
· Statement by De la tour? No
· Voluntary affirmative act shows he’s unable to perform? 
Suppose Hochster was a woman. De La Tour had no intention of repudiating the K, but he learned Hochster was pregnant & was “expecting” on the very date the trip to Europe was to begin.  Can De La Tour prove anticipatory breach?

· No, can’t discriminate bc she’s pregnant
When one party breaches

Suppose in Walker the lesee (Harrison) had successfully demanded the following clause in the K: “It is a condition of Lessee’s continuing duty to pay under this K that there shall be no failure of Lessor’s duty to perform any service req’d under this K.”  How would this affect your analysis? It is an express condition. 

Are there issue of interpretation? What is the lessors duty? Amount of time, etc
Author made a K w/ Vanity Press to print 5,000 hardbound copies of his book, “Me!”  Author paid $25,000 in advance & promised to pay $25,000 upon delivery of the books to his home (where he had a very large garage). 

(1)  A month later Vanity delivered the books, but the book jacket for every copy had an error in the title (“Me” instead of “Me!”). What are Author’s rights (both in terms of specific actions he can take, & his judicial “remedies”?
(2) Suppose the books & the delivery were perfect. Author gave Vanity a check, but it bounced. What are Vanity’s rights (both in terms of specific actions he can take, & his judicial “remedies”?
Not All Duties Are Dependent

Builder made K to build a house for O.  Mid-way thru construction, O learned Builder was sexually harassing a female worker on the job, in violation of federal law.  May O terminate K?  No. 
What if the harassee was O’s daughter? 
Builder was also working on another project & K w/ O across town.  His work at the other project materially violated specifications of that K.  Can O suspend payment on both Ks? Can demand assurance
Builder signed a K to buy a fleet of trucks in 6 installments, & to pay for maintenance according to a fixed fee & schedule. Buyer has paid for & accepted the 1st 2 shipments of trucks, but is now 2 wks late paying for last month’s maintenance. May seller suspend shipment of the 3rd installment of trucks? Can divide this up into pairs of transactins that would allow him to go forward w/ the transaction & maintenance schedule
O hates her rival Blair.  Therefore, her K w/ Builder contains a “covenant” that Builder won’t work for Blair.  Assuming this covenant is legal, can Builder work for Blair if O falls behind in payments?

Deduction

Worker was a store manager for Fast Market. K for 1-yr stated (1) $40,000 salary;  & (2) he was “responsible for management, security & inventory of his store.” Fast Market discovered the store was $3,000 short .  Worker protested he wasn’t responsible, & he noted he wasn’t the only worker w/ access to cash.  Still, Fast Market w/held $500 from his paycheck & explained it would continue deductions until it recouped the $3,000 loss.  Worker resigned in protest. Has either party breached the K?   In what ways?
Checklist: Who Breached First?
- If worker sues (alleging failure to pay)?
· Store will argue he breached 1st under “responsible” clause

- Whether he breached may require interpretation

- If Worker breached, may EMR use self-help? 
- If it was a material breach ( Yes

- If it was a partial breach ( Probably 
- If deduction authorized ( Quitting was also breach

- If not authorized ( EMR breached by deduction

Implied Warranties
Buyer purchased a small plane from Aero.  The purchase agreement included the usual implied warranties.  It also provided that Buyer would pay for the plane in twelve monthly payments.  Buyer missed the 6th payment as a result of financial complications and distractions of a divorce. When the payment was overdue by two weeks, Aero sent a notice stating that it was exercising its right under the K to reclaim repossession of the plane.  Aero intended to send a “repo” team to seize the plane, but Buyer happened to be flying that day.  As a result of a defect in the plane, he crashed and died.  Is Aero liable to Buyer’s estate for breach of warranty?

A car dealer has promised to deliver a new car and you have promised to pay.  On the day of tender, you notice a one inch scratch on the rear left fender.  May you reject this car?
Requirements K

Buyer K to buy its requirements of a certain grade of oil from Seller for 2 years.  Half way through 1st year, Seller inadvertently sent a delivery of non-conforming oil that was high in sulfur content & unsuitable for Buyer’s use. May Buyer reject delivery, terminate K, sue for total breach, & make substitute K at a higher price (market has changed) w/ a new supplier?

Response to Breach

You borrowed $50,000 from Uncle Banks to go to law school, promising to repay by monthly payments of principal and interest starting one month after graduation and continuing for ten years.  A week after graduation you were injured and, being unable to work for half a year, you missed the first six monthly payments.  Can Uncle Banks treat your conduct as a total breach and sue for the present value of the unperformed promise?

Waiver, Estoppel, & election after Breach

Suppose Trion (controlled by Zell) offered to release the U.S. from liability under the Trion K.  Would Seacoast still have time to retract its repudiation despite the government’s “deadline?” 
Suppose Seacoast retracted its repudiation before the deadline passed, & before the U.S. “relied.”  Seacoast made arrangements to continue the flow of gas to the housing development.  A week later, the U.S. found a cheaper supply of gas, & it declared its “acceptance” of Seacoast’s repudiation.   Can Seacoast enforce the K? 

Yes. No reliance. US didn’t indicate they treated the repudiatrion as final. The US is bound too. When US alleges it accepts Seacoast’s repudiation ( Its actually the US that is repudiating the K now
B & S made a K for the sale of oil for $110 per barrel, for delivery on May 30.  On May 15 the market price was $125, & S repudiated.  B replied that it expected S to deliver oil.  On May 20, a financial crisis caused the market price of oil to drop to $80, & S retracted its repudiation.  Is B bound by the K?
No reliance. Buyer never indicated they would treat the repudiation as final. & they effectively retracted the repudiation. ( Buyer is bound again
B & S made a K for the sale of a house, to close on May 31.  On May 15, B repudiated.  Nothing further happened until June 15, when B sent a letter retracting his repudiation & proposing to close on June 30.  Is S bound by the K? 
Semi-trick question. There’s a repudiation. Was it retracted on time? No, but for a different reason. The date, May 31 has already passed. June 15 is too late to re-open the K (the K has ended). Can’t revive a dead K by purported retraction or repudiation
Suppose Gill (Gill v. Johnstown) sought recovery for the portion of the down-river journey traversed by the logs before they were washed away (e.g., all logs were at least half-way to buyer before the flood). Could he recover “per mile” of delivery?
Must be based on the was the K breaks up the price. No benefit to buyer if goods only made it half-way
A K provides for payment of 20% of the price upon completion of the foundation, 20% upon framing; 20% after lighting and plumbing work; 20% after completion of all other work; with 20% retainage to be paid after final inspection.  The builder quit the job after completing the foundation.  May he recover 20% of the K price?
It appears he can recover the 1st 20% bc its unitized but that’s WRONG.
He needs progress payments. Construction uses a calendar. Stages of work are often a convenient way to schedule progress payments. 
He could be sued for the cost of finishing the job
Rejection/Acceptance of Goods

Buyer rejected delivery of goods when he discovered a defect, but he failed to communicate w/ seller to explain what the defect was.  May buyer sue seller for breach, or may seller sue buyer for breach?
Must give seller notice to give seller opportunity to cure (must give them time to cure)

If you don’t give them enough time to cure ( You may be estopped from suing them

Remedy: Seller can do a survey. (Were the goods acceptable, in good condition, etc) ( List limits buyers later remedies
Buyer accepted delivery & paid the K price although he noticed a defect.  He didn’t tell the seller.  A month later, it caused an accident.  
What are buyer’s rights?
What if defect was latent & buyer didn’t discover it until after the accident?
Divisibility vs Restitution

K to deliver 100,000 barrels of oil via the seagoing tanker “Whale” for a price of $11,000,000.  Because of errors in loading the Whale, the Whale delivered only 89,000 barrels of oil.  In an arbitration proceeding over the amount Buyer should pay Seller, Seller sought to introduce evidence that the parties did not agree on a price of $11,000,000 until they had agreed, in negotiations, that $110/barrel would be an acceptable price for delivery of oil in that month.   Buyer objected.

What is the basis for Buyer’s objection?  

PER. Seller is trying to claim evidence of a prior agreements before the K 
May prefer to accept it to unitize the K price (easier)
Should the arbitrator sustain or overrule the objection?
Unitization isn’t always express. It may be that the unitized price is explicit in the net price stated by the K
Restitution Questions For a Britton Scenario
How does restitution differ from divisible K?
     ---Value of work v. contractually unitized rate of pay
How is the amount of a restitution claim proven?
     ---Wealth enhancement OR market cost of service
What if K included an express condition that employee must serve a full year to earn any wages?
      ---Express condition is severe. See our strategies for avoiding forfeiture caused by failed condition, supra
Could EMR’s DAS claim exceed EE’s restitution claim?
      ---Possibly.  Sometimes a breaching party must pay
Assignment
Uncle Bucks said to you, “When I finally rent my condo, I’ll assign my right to monthly rent to you, as a gift for your success in law school.”  The tenant, being unaware of this promise, sent the first check to Bucks.  
Can you sue tenant? 
Was the assignment proper/delivered? No. “When I finally” is future tense. Not assignment.



Was assignee aware? No. Not assignment until he is given notice of the assignment
Can Uncle Bucks revoke the assignment? 


Is there consideration? No. No consideration ( Promise not binding
Suppose Uncle Bucks, having rented the Condo, handed you a piece of paper that said, “I hereby assign my right to rent.” Can he later revoke?


One the assignment is complete, it can’t be revoked bc title transferred



Is tenant in breach if he pays Bucks & not you? No
Is it an assignment?
· As I receive $ from my customer, I’ll immediately pay it to you, Bank

· NOT assignment. Future tense

· I hereby assign to you, Bank, my right to receive payment from owner under K No. 65

· Assignment. Present tense
· To Debtor: Please pay to Assignee the amount you owe
Assignment. Present tense to a future right of payment

· I give to Assignee my right to receive payment from Debtor 

· Assignment. Present tense to a future right of payment 

· “To PI Lawyer: I, J. Client, request that payment be made directly from settlement of my lawsuit to Dr. J. Doctor for treatment of my shoulder injury.” 
Assignment. Present Tense
6/12 review question # 2

code says if you have a statement of fact about qualities or performance of product ( express statement

“This K is exclusive statement of rights bw parties” ( Is it enough to disclaim warranties? Possibly not. Code gave higher standard of clarities. Might have to add clause #9 that buyer inspected the trucks…. (disclaims express warranties & probably implied warranties)

fraud is a tort rather than a breach of K
K for the sale of oil to be delivered on 12/30/2012 for $82. On 7/5/2012 buyer repudiated.

Can seller sue on July 6?

· …


What is the appropriate date for determining the value of the oil, for purposes of calculating DAS?
· If seller suing ( subtract cost avoided (FMV of the oil)

· Generally, look at the date performance schedule

· But code has another date: the date the buyer learned of the breach (if before performance due).

· Only qualification, is that the seller can take reasonable time to see if buyer will perform

What type of 3P Beneficiary? Intended or Incidental?

Beneficiary of a life insurance K 












( Intended beneficiary


Child for whose benefit parent makes a K for tuition?







( Intended beneficiary
EE’s for whose benefit a union negotiates a collective bargaining agreement
(
Residents of city which has K’d w/ a utility? 









( ok to limit rights even where there’s an intention of an incidental beneficiary
Beneficiaries of will written by lawyer for client?








( Mixed. May have been intended beneficiary, but not intended enforcement rights
Loss in Value (Benefit of the Bargain)�Difference b/w promise & what was delivered





Incidental DAS: Costs of responding to the breach


Consequential DAS: Costs incurred bc of the breach
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