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THE U.S. CONSTITUTION
ORIGIN

Revolutionary War: King & Parliament didn’t give natural rights of entitlement 

Articles of Confederation: Created a Congress w/ power to wage war, foreign nations, Indians, coin $. No tax or commerce power
Constitutional Convention, Philadelphia: Secretly established gov't function. No bill of rights (too much power per Anti-Feds)
1789 Bill of Rights: 2 not passed (later became 27th)
Federalists v. Antifederalists

Federalists: Nationalists, banking/commercial (Washington, Hamilton, Adams, Marshall, Burr)

Anti-Federalists: Small National gov't, agrarian, (Madison, Jefferson)
FUNCTIONS
1) Establish national gov't & separation of powers


Legislative Power (Art I)


- Congress can’t pass any law; must be necessary to enumerated powers



- Vested in Congress (House & Senate)



- Qualifications, Elections



- Powers of Congress: Tax, spend, regulate interstate commerce, borrow, coin $

 Executive Power (Art II): Commander-in-Chief, Treaties, Appointments, Veto


Judicial Power (Art III): Defines cases & controversies between states the Ct can hear
2) Establish Federalism: Federal & State relationship: What is the appropriate sphere of each?


- Must find a source of authority before acting

- Legislative power not granted goes to state (police power)


- Fed law is supreme law of the land
3) Establish Individual Rights & Liberties

- Protects against gov't interference w/ rights

- Right to Jury Trial (7th), Doesn't apply to states


- Exception: Regulate individual conduct by prohibiting slavery (13th Amendment)
MODALITIES OF INTERPRETATION 
1) Textual: Words & Language of the Text


Limitations 


1) Ambiguous (Words not self-defining)



2) Not exhaustive

General: Most important bc explicit
2) Historical: Circs how Constitution Developed (use word ‘original intent’ !!!)

1) Originalism



1) Original intent of the framers 



- Binds us to framers intent, uncommon



- Limitations: Too long ago, multiple views


2) Original meaning of Terms: Apply to current time (Scalia)


2) Traditions


- Individual: Using arms against tyranny



- Collective: Protect Fed gov’t invasion of rights
3) Structural: What Text shows but doesn't say


- How the Constitution is organized


- EX: Separation of Powers (always structural arguments-structural inferences) 

- Separation of powers not explicitly stated

- Limitation: Can only take structure so far
4) Precedent/Doctrinal (Stare Decisis of Ct opinions)

Limitation: Circs may change
5) Prudential: Policy/Practical


- Consider impact, ramification, repercussion

- Weakest
6) Ethical: Ethos/National values 


- Right vs. Wrong, appeal to moral values/dignities


- Tied to national traditions (EX: Declaration of Independence)

- Opinion polls are weak
CONSTITUTIONAL INTERPRETATION & JUDICIAL REVIEW
JUDICIAL REVIEW OF CONGRESSIONAL & EXECUTIVE ACTS (Marbury)
Background

Organic Act for D.C. of 1801 - President could appoint justices of the peace


Judiciary Act of 1789 - Provision for mandamus jsd in SupCt 


- Unconstitutional bc Congress can’t add to original jsd given by Constitution (but may subtract)
Judicial Review - Process by which Cts review the constitutionality of gov't acts (Marbury)


3 Reasons Judicial Review exists



1) People accept it



2) Original idea of Ct was judicial review  



3) 
Political Question Doctrine – To what extent can SupCt regulate Exec & Legis branches?

1) Constitution is regulatory & provides meaningful restrictions on gov’t

2) Congress can’t increase Ct jsd beyond constitutional boundaries (original intent)

3) Cts can compel ministerial executive actions (duty to review individual rights)

4) Ct can review constitutionality of legislation


5) Establishes SupCt power of judicial review to ensure constitutionality of Exec & Legis actions. ‘Arises under’ Const !!!
STATE COURT DECISIONS
Background (Martin v. Hunter’s Lessee)

Structural: SupCt can review state Ct decisions & regulate states bc Constitution is Supreme law (Art III)

Textual: SupCt has AppJsd over all cases, including State Ct cases

Prudential/Policy: Ensure uniformity & state parochial interests (prevent forum-shopping)

Holding: SupCt establishes authority to review state Ct decisions
Adequate & Independent State Grounds Doctrine (MC)

- State Ct judgment that’s supported by adequate & independent state grounds can’t be reviewed by SupCt !!!


Adequate: State grounds support the holding aside from SupCt’s review 



- Outcome-determinative bc doesn’t violate FedLaw


Independent:  When state has adequate grounds to decide case ( No SupCt power bc would be advisory opinion

Plain Statement Rule



- Presume no adequate & independent grounds unless plainly stated by Ct



- State Ct decision can’t rest only on FedLaw



- EX: “the case can’t be reviewed based on adequate & independent state grounds”


- SupCt limitation  to review State Ct judgments. If there are both state & Fed issues in same case !!!
- Reporter called to testify but refuses. Argues 1) TX Reporter Shield § & 2) 1st Amendment
POLITICAL CONTROLS

Constitutional Amendments

Rights in the text of the Constitution: Habeas Corpus, Ex post facto, Bill of attainder

Bill of Rights



1) Congress shall make no law… press , speech, establishment, free expression, petition, assembly



2) Bear Arms



3) Quarter Soldiers



4) Search & Seizure

Are we limited to things in the text? 

Can we incorporate natural law, etc? 

What gov’t entities have to abide by these rights?

- Expedited habeus proceeding to get case to SupCt faster (no longer applicable

Ct Appointments


Impeachment – Senate can reject SupCt nominees (1/4 rejected) !!!
CONGRESS’S POWER (Limitation ( Mentiona Art III !!!)

Some Power to regulate SuppCt AppJsd !!! 




Separations of Powers Concerns




1) Ct. has too much power




2) SupCt loses legitimacy (by going out of proper judicial controls)


Limitations




1) Can’t tell how to decide




2) Can’t violate due process




3) Can’t violate individual rights


Establish/Limit Lower FedCt Jsd 


Subject Matter Jurisdiction: SupCt judicial power extends to “cases or controversies” arising under the Constitution
JUSTICIABILITY DOCTRINES
Judge-made ruless to implement the “cases or controversies” requirement of SMJ !!!
General



- Applies to all FedCt cases !!!

- All doctrines must be met (even if both parties request review)

- State Cts have similar principles


- Standing, Ripeness, Mootness are designed to prevent advisory opinions
1) ADVISORY OPINIONS (Muskrat) !!!

Requirements


1) Actual dispute between adverse litigants 



2) Substantial likelihood the decision will bring about some change or have some effect !!!

Requirements to avoid an advisory opinion (Langdell-came up on exam a lot)



1) 2 Adversaries



2) w/ an interest in the outcome



3) Actual controversy



4) Ct decision must have possibility to bring about change

Declaratory Judgments – FedCt may issue if it meets the req’s

Purpose: Deter collusive lawsuits that force an opinion or get judges opinion/advice
2) STANDING – Right party to bring the suit? !!!

Requirements !!!


1) Injury-in-fact – π must have suffered an injury that is an interest protected by law !!!



Requirements 




1) Concrete & particularized & !!!




2) Actual or Imminent !!!



Doesn’t Apply





1) Abstract injuries not suffered personally





2) Claim gov’t isn’t following law (Exec. branch responsibility)




General






- Must personally suffer an injury




- K’s, torts, property (Economic, PI, Emotional distress claims)





- Physical Injury, statutory, mental injury





- Rights, environmental, or economic, or criminal prosecution





- Injunction or Declaratory judgment --. Must show a likelihood of future harm


2) Injury-in-fact must be fairly traceable to ∆ !!!



- Don’t compare to proximate cause or causation on exam !!!


3) Redressability – Likely to redress the injury (IE: Restitution) Most miss on exam!!!

 General


- Constitutional req’s that can’t be waived or aggregated by Congress !!!


- Most common in pre-enforcement !!!

- Sue for failure to pay child support ( Not redressable. Unable to pay if in jail

Government Spending & Establishment Clause

Rule: Tax-payers don’t have standing to complain about gov’t spending their $


Narrow Exception


- Congress spends $ under the Tax & Spend Clause for general welfare, in a way that violates the EC 


- Executive spending the $ ( No standing. Must be Congress. !!! 


- Gov’t donates property to religious college ( No Standing. Must tax & spend !!!


Policy: Founders didn’t want gov’t to send tax $ to the church (violates freedom of religion)


- Prevent gov’t support of religion) ( Standing Exists

Prudential Aspects (Ever-changing, apply when necessary)


1) Prohibition on Generalized Grievances




- Other branches should address small, concrete & particularized injuries, suffered by millions



- Applies to: Informational injuries provided by §



- Policy: Avoid flooding Ct

- Flask - No standing for tax-payers to sue (???) !!!

- Sue gov’t for non-disclosure of confidential taxes 


2) Prohibition on 3rd Party Standing




General: Injury w/ no constitutional right to allege bc violates another’s rights



Concerns




1) Misalignment of interests (3rd party best to assert their rights)



2) May adjudicate rights unnecessarily


Exception: Somebody else’s rights violated but you suffered an injury personally





Exception-Factors to allow 3rd party claim* (one may be weak, one strong)




1) Close relationship bw π & asserted 3rd party rights &





- π is a party to their constitutional rights & desire same result




2) Obstacles to 3rd party bringing their own claim






- π will represent 3rd parties interest

- Bartender sues to let men buy drinks in female-only bar ( 3rd party standing allowed


- Mother files appeal for son on death row ( Not allowed. Adult son can file

- Jim broke covenant & sold house to Jew & asserts their rights ( 3rd party standing allowed

- Dr. provides abortions & sues Medicaid for coverage ( No Standing. Misalignment of interest (Dr. wants $)
3) RIPENESS – Makes sure suits not brought too early !!!

Party may seek pre-enforcement review of a § or regulation when:


1) Likelihood policy will be enforced against a person? 



- Fit for Review: Almost certain § will be enforced & only impediment is delay !!!


2) Present harm or injury if review denied?




- Substantial hardship in the absence of judicial review !!!



- Sanctions for noncompliance or giving up rights


3) Need further factual development?




- Will Ct benefit from further development?




- Allow concrete facts to arise




- Declaratory judgment not concrete


General


- Ripeness & Standing have a lot of overlap Mention on Exam !!!


- Ties in w/ ‘Actual or Imminent’ from Injury-in-fact


- Opposite of mootness


- May have standing, but not ripe


- Not ripe & no standing (Advisory opinion

- Student sues STCL for picketing policy resulting in arrest


- Doesn’t picket ( Not ripe, might not happen



- Pickets & gets sent to jail ( Ripe, occurred

4) MOOTNESS – Makes sure suits not over/injury ceased !!!

General



- Had standing (concrete facts existed) !!!


- Standing must continue through whole controversy !!!
 

- May occur at any time in the appellate process (flexible)


- Controversy ends & won’t reoccur



- Policy: Conserve judicial resources (but may conserve more resources to decide, esp if on appeal)

- Settled, law repealed/changes, π dies 


- Complies w/ Ct order if no possibility the bad conduct will resume if lifted


Exceptions



1) Capable of repetition, yet evading review​



1) Same π 



2) Likely harm will reoccur (reasonable expectation subject to same action)



3) Unable to resolve bc of short duration (likely to always be moot before litigation)


2) Class Actions




- Reasonable chance they’ll resume bad conduct (∆ has high burden of proof)




- May continue on behalf of other class members (larger issue isn’t moot bc other member has claim)


- Student sues to graduate law school, school lets graduate ( Not going to repeat law school !!!
5) POLITICAL QUESTIONS - What type of claim can be heard? !!!

General: Certain subject matters are inappropriate for judicial review & should be resolved by another person 



Gerrymandering: Diminishes voting districts by political affiliation (salamander)

Baker Concerns


1) Separation of powers issue



- Claim textually committed to another branch?



- Constitution expressly gives executive or legislative branch ability to handle the issue


2) Judicial Competence 



- Can it be decided w/out a non-judicial policy determination?



- Other branches should enforce rights’ constitutionality




- EX: Impeachment, amendments



3) Policy: Mutual respect for other branches



1) Ct involvement will cause chaos 



2) Committed to another branch

INTRO TO DUE PROCESS

 INDIVIDUAL RIGHTS

14th Amendment 

1) All persons born or naturalized in the US are citizens of US & State where they reside


2) Privileges or Immunities Clause - No state shall abridge…the privileges or immunities of citizens of US


3) Due Process Clause - Nor shall any state deprive any person of life liberty or property w/out due process of law


4) Equal Protection Clause - Nor deny any person w/in its jsd, equal protection of the laws

State vs. Federal Due Process
14th Amendment: Nor shall any state deprive any person of life, liberty, or property w/out due  process of the law ( State

5th Amendment: No person shall be deprived of life, liberty, or property w/out due process  of the law ( Federal Military !!!
Privileges or Immunities Clause 
- Written out of Constitution
- Only protects ability to become citizen of another state !!!

General



- Congress can enforce guarantees of 14th Amendment 



- 5th, 14th, & DP apply to the gov’t (gov’t actors, not individuals)
TYPES OF DUE PROCESS


Procedural – Procedure gov’t must undertake before limiting individual rights



- Liberty is broader



- Remedy is procedure, not that you’re going to prevail



- If you sue, & win, for procedural due process ( Receive hearing


Substantive – Ct can review the substance of the law



- Some laws are so unreasonable as to be unconstitutional



- Most controversial aspect of ConLaw

Comparison


Parent-Child Relationship




Substantive: State must have compelling gov’t interest




Procedural: Ensure a compelling gov’t interest exists




1) Must have notice & opportunity to be heard




2) Clear & convincing evidence of grounds for parental termination



Sex Registry for Convicted Child Molesters




- Facts: Registry based on conviction, but offender claimed it violated his DP rights bc no longer dangerous




- Procedural DP Claim? No, already had hearing ( convicted




- Substantive DP Claim? Maybe. Argue danger’s important to sex offense classification




- What level of Scrutiny? Rational-Basis bc no fundamental right
SUBSTANTIVE DUE PROCESS

14th Amendment: Nor shall any state deprive any person of life, liberty, or property w/out due  process of the law ( State

5th Amendment: No person shall be deprived of life, liberty, or property w/out due process  of the law ( Federal !!!
HISTORICAL SUBSTANTIVE DUE PROCESS - Economics

- Focused on economic rights


- Began protecting autonomy under liberty (less strict reading)
- Debated which Bill of Rights elements should be a liberty under DP clause (14th)
Incorporated Rights - Apply to states in same way as Fed gov’t


Selective Incorporation



- All of the Bill of Rights were incorporated except:




- 2nd Amendment: Right to bear arms (1186 – States don’t have the right)




- 5th Amendment: Right to a grand jury indictment




- 7th Amendment: Right to a jury trial in civil cases only applies in FedCt




- 3rd & 8th: No cases have been reviewed
Modern: Right to a jury trial & Grand jury indictment not yet incorporated
MODERN SUBSTANTIVE DUE PROCESS – Fundamental rights & liberties
Some liberties are so important, they’re deemed fundamental rights

Ct can’t infringe unless strict scrutiny is met

Fundamental Rights 


- Deeply rooted in history, tradition, & precedent


- Implicit in concept of ordered liberty
 


- Autonomy Rights: Personal fundamental rights that let us make moral decisions

Liberties


- Use to avoid opening Pandora’s box



- If it’s a fundamental right many more questions are raised

- Liberties that are fundamental rights can’t be infringed upon by the gov’t (includes all the Bill of Rights) 
- IE: If fundamental right to engage in sodomy, why no fundamental right to marry?

Modalities of Interpretation


1) Precedent (Is there an existing fundamental right?)



2) History




Scalia: Existed before 14th amendment




Kennedy: Bases on tradition



3) National Values




Brennan: Implicit in the concept of ordered liberty


As Applied vs. Facial Challenge



As Applied: § unconstitutional when applied to an individual’s circs



Facial: Law should be repealed bc almost always unconstitutional on its face
Calder v. Bull


Issue: How to define protected rights


Justice Chase: Legislature violates underlying Principles (Natural law & Social K) ( Unconstitutional


Justice Iredell: Need actual provision to base constitutionality opinions

Professor: We act like we’re following Iredell, but we actually follow Chase
Slaughter House Cases









***Limited PI Clause (14th)protects only Fed Privileges***

Facts: Butchers challenged monopolizing slaughterhouses in LA


Holding: PI Clause protects only Fed privileges (“citizens of US”). Clause only for Civil Rights Act of 1866 (Narrow)

Effect: Greatly expands DP & EP (originally only meant for slaves)

Munn v. Illinois


- Facts: Illinois fixed the max price of grain storage ( Upheld


- Holding: No DP violation bc public interest ( Infers DP violated if not public interest

Lochner v. NY (overruled)




****Liberty of K****

Facts: Struck down law limiting baker’s hours bc it limited liberty of a right to K



1) Some K regulations are unreasonable, not part of police power ( Unconstitutional



2) Some are the opposite


Test: Fair & reasonable (opposite of modern)

Holding: Gov’t can’t regulate if not acting in interest of public, health, safety, or morals 

Nebbia v. NY (overruled Lochner)

Facts: Min. milk price for $ to keep it uncontaminated ( Upheld

State Interest: Legitimate exercise of police power. 


Level of Scrutiny: Rational Basis (Avoids DP public interest balancing)



- Presume valid. Ct shouldn’t interfere if legislature acts reasonably 



- Unconstitutional only if arbitrary, discriminatory, or irrelevant to legislative policy


Williamson v. Lee Optical





***Developed Rational Basis***


Facts: Optician’s petitioned legislation requiring a glasses prescription ( Upheld


State Interest: Regulate the economy 


Level of Scrutiny: Rational Basis (opposite of Lochner)



- Look to legislative intent. Presume valid unless arbitrary & irrational 
WHAT ARE THE FUNDAMENTAL RIGHTS? 

Applies



- Reproductive Rights !!!



- Procreation




- Abortion (Protected liberty ( Use Undue Burden Test, Not good for SS)




- Contraception


- Private consensual sexual behavior in home (Not Fundamental ( Protected Liberty) !!!


- Family Rights




- Marry !!!



- Extended family to live together (Not Fundamental ( Protected Liberty)




- Custody of Children !!!



- Child rearing & upbringing



- Medical Care Decisions




- Refuse Medical Treatment !!!

Doesn’t Apply



- No right to physician-assisted suicide



- No right to appearance (EX: hair length)

ANALYSIS

Test: Substantive DP Analysis

1) State Action? !!!


Yes ( Continue



No ( Stop


2) Define Liberty interest at state (EX: Right to an abortion) !!!

3) Is it a fundamental right? !!!


If not listed, consider:




- Precedent: (*main) (focus on these) !!!




- Reliance on precedent?





- Is the rule unworkable?





- Changed circs that make the rule insignificant





- Law changed so no longer applicable




- History (1 pt) !!!



- National Values (1 pt) !!!

4) Substantially Infringed? !!!

5) Apply level scrutiny !!!
LEVELS OF SCRUTINY
Rational Basis - Is it rationally related to a legitimate gov’t purpose?

- Rebut only when law’s so arbitrary, capricious, unreasonable that there’s no rational reason for it

- Apply: Non-fundamental rights


- Presume valid. Broad, hands-off approach to substantive economics


- All laws apply to rational basis (at a minimum)

Undue Burden Test - Protected Liberties (falls b/w fundamental/non-fundamental)

- If purpose or effect of regulation places an undue burden in the path of a woman wanting an abortion (abortion only)

Strict Scrutiny - Fundamental right


1) Compelling gov’t interest &

2) Least restrictive means to achieve the purpose
PROCREATION
Skinner v. Oklahoma


Facts: Challenged Habitual Criminal Sterilization Act: Sterilize if convicted <2x for moral turpitude crimes

Fundamental Right? Yes. Fundamental right to procreate

Substantial Infringement? Yes. Permanently restricted procreation

Level of Scrutiny: No compelling gov’t interest

Holding: Eugenics was core of HCSA—limit undesirable offspring. No scientific foundation to criminal trait inheritance
CONTRACEPTION
Griswald v. Connecticut


Facts: Planned Parenthood clinic director arrested for distributing contraceptives

Opinions



Justice Douglas: Bill of Rights full of penumbras relating to privacy



Justice Goldberg




- 9th Amendment infers right to privacy (just bc right not enumerated doesn’t mean it doesn’t exist)




- Can’t abridge based on mere rational basis




- Structural Argument



Justice Harlan: Fundamental rights belong to the citizens—Due Process (14th)



Justice Black (Dissent): Privacy isn’t textually explicit in the Constitution. Leave to legislature.

Fundamental Right? Yes, Right of marital privacy. Right to privacy includes right for married couples to contraception 

Substantial Infringement? Yes

Level of Scrutiny: Strict Scrutiny.


Holding: Preventing adultery w/ contraception isn’t compelling gov’t interest
ABORTION

General: No gov’t duty to pay or provide the means (unless in prison)

Undue Burden Test: More like a protected liberty than a fundamental right !!!
Roe v. Wade


Facts: Roe was unmarried & wanted an abortion. Claimed TX § was unconstitutional bc right to privacy

Fundamental Right? Fundamental Right to abortion

Substantial Infringement? Yes

Level of Scrutiny: Strict Scrutiny 

Holding: Came up w/ trimester framework (overruled)  1) Dr. Must perform; 2) Health of mother; 3) Health of baby



- No state interest in 1st trimester. Interest after 1st trimester for health of mother, viability of life 


- Ct determines fetus isn’t a ‘person’- word only applied post-natally
Planned Parenthood v. Casey

1) Informed consent ( No undue burden


2) 24-hour waiting period (non-emergency) ( No undue burden


3) Spousal Consent ( Undue burden


4) Parental consent (w/ way to bypass) ( No undue burden


5) Stopping all partial-birth abortions (viability) ( Undue burden


6) Record-keeping ( No undue burden

PRIVATE, CONSENSUAL, SEXUAL BEHAVIOR
Bowers v. Hardwick (Overruled)

Facts: Criminalized sodomy

Fundamental Right? No fundamental right to engage in sodomy. Fundamental right to procreation

Level of Scrutiny: Rational Basis. Not a legitimate gov’t interest (morality decision)

Holding: Should be right to engage in private consensual sexual relationships in privacy of own home. Ct focused on act
Lawrence v. Texas (overturned Bowers)

Facts: Men arrested for engaging in sodomy at home

Fundamental Right? Didn’t say it was fundamental—said it was a protected liberty

Substantial Infringement? Yes. No legitimate state interest justifies intrusion into private sexual conduct if not commercial

Level of Scrutiny: Heightened Rational Basis. Balanced individual & state interests

Holding: Double standard to dismiss heterosexual engaged in sodomy


- States who overturned sodomy laws looked at Europe’s Ct of Human Rights (National values)

Professor: Likes O’Connor concurrence using EP 
FAMILY RELATIONSHIPS
Moore v. East Cleveland 













***Choosing to live w/ family***

Facts: Grandma convicted for housing her 10 yr old grandson whose mom had died


Fundamental Right: Established a fundamental right to family composition

State Interest: No. over-crowding not served enough by §

Level of Scrutiny: Must connection b/w goals & means being used 
Michael H. v. Gerald D








***Right of marital father > adulterous natural father*** !!!

Facts: Wife had baby w/ neighbor while married. Paternal father sues for visitation & husband intervenes

CA §: Natural paternity irrelevant for purposes of custody when child born during marriage

Fundamental Right: Fundamental right of marital father > adulterous natural father

State Interest: No. Protect marriage & family 


Level of Scrutiny: Rational Basis

Justice Scalia: Society doesn’t recognize adulterous father’s right to have relationship w/in custody of a marriage


Justice Brennan (Dissent): Liberty must include freedom not to conform


Holding: Presume husband is father; husband or wife can rebut w/in 2 yrs of birth
MARRIAGE
Zablocki v. Redhail 


Facts: Forbid marriage when behind on child support payments ( Unconstitutional

Fundamental Right: Right to marry linked w/ right to procreate

Substantially Infringed: Compelling interest to protect children & marry

Level of Scrutiny: Strict Scrutiny. Other ways to protect gov’t interest (EX: Garnish wages)



CHILD REARING & UPRINGING
Troxel v. Granville 

Facts: Grandparents wanted mandated visitation rights


Fundamental Right: Most fundamental right is between parent & child. State must have his best interest in mind


Substantial Infringement: No. Anyone can petition for visitation rights


Holding: Unconstitutional. Fundamental right for parent to decide child’s care, custody, & control

RIGHT TO REFUSE MEDICAL TREATMENT
Cruzan v. Director, Missouri Dept. of Health

Facts: Parents want to withdraw intestate daughter’s life support. § req clear & convincing evidence of her preference

Fundamental Right: Fundamental right to decline medical treatment (bodily integrity) 

Substantially Infringed: State may have compelling interest to override the right (EX: quarantine)

Level of Scrutiny: Heightened Rational Basis

Holding: Difficult to determine her wishes

RIGHT TO DIE
Washington v. Glucksberg


Fundamental Right: No fundamental right to physician-assisted suicide

Substantially Infringed: No. State interest to protect integrity, medical ethics, vulnerable groups, & deter euthanasia

Level of Scrutiny: Rational Basis









     Hey grandma, take one for the team !!! 

Concurrence: Right to die w/ dignity
PROCEDURAL DUE PROCESS
Fair process req’d for intentional gov’t acts that take  life, liberty, or property (5th or 14th DP)

Requirements !!!




1) Deprivation by the gov’t




- Intentional or conscious indifference



2) Deprives of life, liberty, or property



3) w/out due process of law (Notice & Opportunity to be heard in Ct)

Bitter-with-the-Sweet Doctrine



- Even if the issue is a legitimate claim of entitlement theory, the procedure for which relief is due is Federal



- Rejected by Loudermill ( Once state creates an entitlement, they can’t limit it


Eldridge Balancing Test to identify dictates of DP (individual vs. state interest) !!!


1) How important is the private interest?



2) Risk of erroneous deprivation & benefit of additional procedures?



3) What are the gov’ts interests?

I. DEPRIVATION BY THE GOV’T 
Deprivation by gov’t or state actor must be intentional or conscious indifference (knowledge)

General


- Negligence or reckless deprivation not enough



- No duty to protect from others (unless §)


Purpose: Avoid erroneous deprivation
Daniels v. Williams


Facts: Inmate slipped on pillow, claimed negligenc

Deprivation: Freedom from bodily injury (liberty) 

Holding: Negligent injury by state official isn’t actionable under DP. Avoid floodgates of claims against employees

II. DEPRIVE OF LIFE, LIBERTY, OR PROPERTY

Life – Self explanatory

Liberty


Requirements



1) Loses significant freedom of action or



2) Denies a constitutional or § freedom


Applies 



- Lochner Freedoms: Movement, execute contracts, engage in a profession, education



- Liberty protected by tradition (EX: Pursuit of occupation, K’s) (but not to a particular job or reputation)(Broad)



- Liberty interests from substantive DP analysis




- Freedom from bodily harm
 

- Shoplifter against posters of him being placed ( No liberty interest in your reputation

Property



Requirement: Creates a reasonable expectation of entitlement 



Also Includes: Legitimate claim of entitlement based on a source of state law


Applies: Welfare, disability, gov’t employment


Type of Property: Real, personal, or intangible property
Goldberg v. Kelly

Facts: NY denied welfare benefits to current recipients w/out notice 


Intent to Deprive: Yes. Intent to cut off welfare


Deprivation: Yes. Welfare benefits necessary for survival ( Property


Holding: Recipients entitled to hearing & notice. Weighed interests importance
Board of Regents v. Roth



***No liberty or property interest in job. Req notice & opportunity to be heard***


Facts: Professor terminated but had 1 yr K to work

Intent to Deprive: Yes. Public University


Deprivation: No. No reasonable expectation of specific job-entitlement

Holding: A public employee who’s subject to removal for “cause” must be given notice & an opportunity to be heard

Bishop v. Woods



Intent to Deprive: Police officer terminated w/out a hearing (property)


Deprivation: No, not a permanent employee



Holding: No liberty interest in a particular job bc doesn’t keep you from working

​III. W/OUT DUE PROCESS OF LAW 
Has adequate DP been given?
Mathews v. Eldridge   















***Eldridge Balancing Test***

Facts: SS disability benefits terminated, based on recovery, w/out a hearing

Deprivation: Not same private interest as in Goldberg

Holding: No prior evidentiary hearing req’d for termination of SS disability benefits
Lassiter v. Dept of Social Services


Facts: State removed child from mother when in prison ( Upheld. Avoid litigation floodgate

Intent to Deprive? Yes. Intent to remove custody 

Deprivation of Liberty? Yes. Lost parental rights

Test: Eldridge Balancing Test
Ward v. Village of Monroeville - Mayor was judge & income from traffic tickets ( Violates DP. Would tempt average person.
EQUAL PROTECTION 
No state shall deny any person…the equal protection of the laws (14th)

General



- Purpose: Prevent invidious discrimination from official conduct (prejudice ( EP)


- Applies to states (No matching Fed gov’t EP clause-Applied under 5th Amendment DP)



- Not in Bill of Rights



- Visible traits: Race, Ethnicity, not wealth


May classify based on



1) Individual or personal characteristics 



2) Conduct ( Rational basis unless gov’t impacts fundamental rights (Exception: Strict Scrutiny) !!! 
Modalities of Interpretation



Textual: “EP of the laws” (SS)



Precedent: Constitution is color-blind (SS)



History: Framers intended to benefit African-Americans 
- Selling coke vs. crack ( Rational Basis
- Gov’t action impacts fundamental rights ( Strict Scrutiny !!! 

- 3x larceny-10 yrs vs. 3x embezzlement-5yrs ( Strict Scrutiny

- Criminal Sterilization ( Strict Scrutiny

- Abortions banned ( Use 5th Amendment DP, Not EP bc affects everyone
- Navy discriminates on its face ( Use 5th Amendment DP, Not EP

- Gov’t arbitrarily treats individuals different ( EP

ANALYSIS


1) Identify the Classification (How gov’t distinguishes among people)


1) On the face of the § (EX: Gender, Race, Age)


2) Purpose & effect of the law creates a classification (Washington v. Davis)



1) Impact



2) Historical background of decision





- Sequence of events





- Departures from usual procedures




3) Legislative or administrative history


2) What level of Scrutiny?


Strict Scrutiny – Fundamental Rights !!!



Requirements





1) Compelling gov’t interest





2) No other means to an end



Suspect Classifications – Immediate presumption of invidious or wrongful discrimination




- Race, Alienage, National Origin !!!




- Classification not yet resolved - Invidious, Immutable ( SS, maybe IS




- This is a facial classification based on… Exam Answer 2 pts !!!


Intermediate Scrutiny



Requirements





1) Important gov’t interest





2) Substantially related to the interest



Semi-Suspect Classifications




- Gender, Illegitimacy !!!




- Must be more than legitimate rational basis, but doesn’t have to be compelling





- Sometimes makes sense to classify on gender. (EX: Women can get pregnant)



Rational Basis – Everything Else !!!



Requirements





1) Rationally related *Substantially=Enhanced RB




2) to a legitimate gov’t purpose




Limitation: Gov’t can’t act w/ an invidious classification purpose. 



- Doesn’t matter if law is over or under inclusive



- Severely under or over inclusive ( Heightened Rational Basis !!!
Factors to Determine Level of Scrutiny


1) History of discrimination


2) Political Power of the group


3) Immutable characteristic

4) Legitimate Classification


- Race ( Never legitimate



- Gender ( Sometimes legitimate


5) Status or Conduct based classification?



EQUAL PROTECTION: RATIONAL BASIS SCRUTINY
Requirements

1) Rationally related *Substantially=Enhanced RB

2) Legitimate gov’t purpose



- Is it under or over-inclusive? (Captures more individuals than necessary, but no invidious discrimination) !!!


- Doesn’t need to be the litigation’s purpose (means reasonable accomplish the objective)



- Advances traditional police powers (EX: Health, safety, morals) ( Legitimate purpose)

General


- High burden of proof


- Strong presumption of validity for challenged law

Railway Express Agency v. NY

Identify the Classification: Law prohibited operation of advertising vehicles but made an exception for delivery vehicles

Level of Scrutiny: Rational Basis. Legitimate gov’t purpose to enhance traffic safety from distracting ads

Holding: Under-Inclusive. Doesn’t cover everything it should (but can take baby steps)
Fitzgerald v. Racing Association of Central Iowa

Identify the Classification: Different types of Casinos taxed differently on the face of the law


Level of Scrutiny: Rational Basis


Holding: Upheld. Law distinguishes for tax purposes

Scott v. Sanford (The Dred Scott Case)

Identify the Classification: Treatment of slaves vs. free citizens


Level of Scrutiny: Rational Basis


Holding: Missouri Compromise unconstitutional bc slaves were property. Couldn’t part them from owner


- Blacks could never be citizens bc “all men were created equal”. Blacks not equal, therefore not citizens
EQUAL PROTECTION: STRICT SCRUTINY

Test: Strict Scrutiny



1) Identify the Classification (On face of § or Purpose & Effect)



2) Fundamental Right
RACE & ETHNICITY

Requirements



1) Compelling gov’t interest



2) No other means to the ends


Suspect Classification – Immediate presumption of invidious or wrongful discrimination



Factors (Similar to DP)



1) Immutable Trait – Fixed, unchangeable quality or characeristic




2) History of unequal discrimination




3) Degree of Political Power

Child Custody: State may consider race in child custody cases (spare social stigmatization)


Adoption: Overruled race matching requirement


Prisoners: No racial segregation, even if temporary


National Origin: Racial discrimination includes national origin

Invidious: Infers racial inferiority

Disproportionate Impact: Substantial & Unjustified
Hypos will be on MC !!!


- Racial jury panel standard ( Discriminatory on its face

- Japanese internment camp ( Neutral classification applied in a discriminatory way


- Voter map re-drawn to exclude 99% blacks ( Neutral classification motivated by discrimination w/ discriminatory effect

Korematsu v. United States







***Express racial class= SS.  Req pressing gov’t necessity***

Identify the Classification: Japanese-Americans were moved to camps during WWII (On the face of)

Level of Scrutiny: Strict Scrutiny


Holding: Express racial classifications subject to most rigid scrutiny. Must be justified by a pressing gov’t necessity

Dred Scott – Slaves are property, not citizens

Plessy v. Ferguson
(overruled)















***Separate but equal***

Identify the Classification: 1/8th black man denied use of white railcar. § segregated railcars must be separate but equal

Level of Scrutiny: Strict Scrutiny

Holding: Upheld. Separation of races doesn’t make one inferior. RR setup case
Brown v. Board of Education (overrules Plessy)










***Public School System***

Identify the Classification: Racial segregation of schools by §

Fundamental Right? Yes. Fundamental right to education

Level of Scrutiny: Strict Scrutiny


Holding: Separate is inherently unequal. Original intent of framers was inconclusive
Loving v. Virginia

Identify the Classification: § Made interracial marriages w/ white persons a crime


Level of Scrutiny: Strict Scrutiny (No legitimate gov’t interest, not even a compelling interest)


Holding: Interracial element to a criminal offense must be equal to all racial classifications

St. Francis College v. Al-Khazraji


Identify the Classification: Alleged college denied tenure due to Arabian race

Level of Scrutiny: Strict Scrutiny

Holding Racial discrimination includes Caucasians & all ethnicities


Shaare Tefila Congregation v. Cobb (extends St. Francis)


Identify the Classification: Jews


Level of Scrutiny: Strict Scrutiny


Holding: Frames issue differently: Were they a race when the civil rights leg. was adopted?
Yick Wo v. Hopkins (Chinese laundry case)


***Unconst. if applied unequally Strong effect infers purpose***

Facts: Chinaman must cease laundromat bc San Fran wood building (fire prevention)

Identify the Classification: Race/Ethnicity

Substantially Infringed? Board gave permits to all non-Chinese but one. Denied permits to all Chinese applicants 
 
Level of Scrutiny: Strict Scrutiny

Holding: Unconstitutional if applied unequally (unjust & illegal based on discrimination). Strong effect can infer purpose 

PURPOSEFUL DISCRIMINATION

Purposeful Discrimination (Req’d)



- Discriminatory classification on its face


- Neutral classification applied in a discriminatory way



- Neutral classification motivated by discrimination w/ a discriminatory effect


- Req’s intent. Infer purpose from law’s intent



- Awareness not sufficient 



- Selective Prosecution: Challenger must demonstrate gov’t policy had a discriminatory purpose & impact



- Moral Crimes & Voting: Can’t disenfranchise blacks w/ race-based intent

Washington v. Davis













***Purposeful Discrimination Req’d***

Identify the Classification: Black police applicants not hired bc high failure rate on written test

Level of Scrutiny: Strict Scrutiny


Griggs Test: Employer had burden of proof to show substantial relation to job performance (Refuses to adopt)


Strauder Test: Purpose to discriminate must be present (racial composition of juries)



School Desegregation: Must have racially discriminatory purpose (effect not enough)

Holding


- Must have purposeful discrimination to violate EP (effect not enough)


- π doesn’t have to prove it rests solely on discriminatory purpose



- Disproportionate impact (substantial & unjustified) is a factor, but not conclusory alone




- Rational to req officer to communicate effectively


Justice Steven Concurrence



- Most probative evidence of intent is effect (rather than state of mind)


- Line between purpose & impact isn’t as bright as Ct suggests

Pers. Admin of Mass. v. Feeney


Identify the Classification: Veteran’s favored for employment but 98% of them were men.


Level of Scrutiny: Strict Scrutiny

Purposeful Discrimination? Intent to assist veterans, not discriminate


Holding: Awareness it would benefit men unequal not enough (Intent req’d)

Village of Arlington Heights v. Metropolitan Housing Dev. Corp 





***Motivating Factor Test***

Identify the Classification: Dev wants to build racially integrated housing but village denied zone change

Level of Scrutiny:  Strict Scrutiny 


Holding: Greater impact on minorities, but events leading to the decision had valid purpose


Motivating Factor Test - Racially discriminatory purpose must be significant enough to be a motivating factor


Factors: Impact, Specific Events, Substantive Departures, Legislative History



EX: 2 purposes, one invidious, one not. Non-invidious purpose must be insubstantial to invalidate action

Batson v. Kentucky

Identify the Classification: Blacks struck from jury in case against black man 


Level of Scrutiny: Strict Scrutiny

Holding: May establish prima facie purposeful discrimination solely on evidence of prosecutor’s preemptory challenges


Step 1: Prima Facie showing




1) Racial group & prosecutor exercised race-based preemptory challenges 



2) Preemptory challenges jury selection that permits “those to discriminate who’re of a mind to discriminate”



Step 2: Burden shifts to state to show neutral explanation for challenging black jurors (bias argument invalid)

Other Notes: Disparate impact isn’t conclusive. Extended holding to all civil & criminal litigants 

Justice Berger & Rehnquist Dissent: Not conventional EP analysis. Could object every preemptory challenge (too broad)
US v. Paradise

Identify the Classification: DPS excluded blacks from employment but didn’t change their actions.



- DistCt ordered DPS to use “One-black-for-one-white promotion req’t)  

Level of Scrutiny: Strict Scrutiny
AFFIRMATIVE ACTION

General


Racial Balancing ( Not allowed


Societal Discrimination ( Not Allowed


Student Admissions ( Must have compelling educational benefit of diverse student body 


- Interpret 5h amendment DP to be equal to 14th amendment EP

- Naval officer challenges AA program ( Use 5th Amendment DP !!!
Criticism: AA Breeds hostility toward benefitted


- EX: Students believed Justice Thomas was product of AA after admission

Board of Regents v. Bakke*















**Stigmatizes Race ( SS***

Identify the Classification: White male rejected by UC Davis Med School


- Whites competed over 84/100 seats & had to meet 2.5 gpa cut-off



- Blacks competed over 100/100 seats & didn’t have to meet 2.5 gpa cut-off


Level of Scrutiny: Strict Scrutiny even tho no fundamental right bc of race in decision-making. Doesn’t fit RB 

Holding: Impaired access to equal education. Program stigmatizes race in light of objectives



1) Special admissions program valid. EP protects persons, not groups (affirms)



2) Race may be considered ( Strict Scrutiny (rejects)



3) ¾ interests of UC Davis were compelling



4) Specific # of admissions & separate committee wasn’t sufficiently individualized



-  Bakke would still have not been admitted, thus ∆ is entitled to an injunction (affirms)


Justice Marshall: May consider race but program is constitutional bc of strong historical discrimination


Justice Blackman: In order to treat people equally, race must be considered (thus, treat differently)


Justice Stevens: Use of race as an admissions factor is non-issue since no outstanding injunction

Adarand Constructors v. Pena (overrules Metro Broadcasting)

Identify the Classification: Dept of Trans K offered a bonus to hire disadvantage businesses. 



- Presumed women or minorities were economically disadvantaged

Level of Scrutiny: Strict Scrutiny

Holding 


- Affirmative action programs must satisfy strict scrutiny


- “Benign” racial classifications can be easily misused once established



- No decision on racial basis for employment or scholarships. Remains an open issue.



- Racial Paternalism: Race-based action to further compelling interest of past discrimination



- Same constraints apply to DP (5th) for FedGov; as to EP & DP (14th) to states


Justice Scalia’s Concurrence: Gov’t never has compelling interest to discriminate on race to make up past discrimination

Justice Thomas’ Concurrence: Racial paternalism shouldn’t be an exception to EP. Undermines EP & creates entitlement


Justice Steven’s Dissent: Disagrees w/ abstract propositions. Precedence should control.


Justice Souter’s Dissent: Decide on preexisting law, not strict scrutiny


Justice Ginsburg’s Dissent: AA aids non-discrimination barriers. Morality opinion.

Grutter v. Bollinger (“Critical Mass” Grad School)


***Narrowly tailored, race only a +/- factor***

Identify the Classification: Law school racial balancing quota in admissions program ( Unconstittutional

Level of Scrutiny: Strict Scrutiny (but seems close to intermediate scrutiny)

Purpose: Benefits to a diverse student body 

Holding


- Narrowly Tailored: No other or less restrictive means


- May consider race only as a + factor –not for removing from comparison


- 25 years since Bakke, criteria are diff. May be no need for AA in another 25 years


Dissent (Scalia & Thomas)



- Other ways to obtain diversity: 1) Automatically admit top 10%; 2) Socio-economic factors



- No compelling interest (school’s interest no limited to race percentage)


- Univ looks at race for appearance sake, not based on disadvantage

Gratz v. Bollinger (20 pts undergrad)










Identify the Classification: Point system for admissions. Minorities automatically received 20 pts (high SAT=12 pts)

Substantially Infringed? 2 white students placed on waiting list, but equal scoring blacks admitted

Level of Scrutiny: Strict Scrutiny

Holding: Diff than Grutter. Focused on race rather than individual consideration. Clear values


- Not narrowly tailored. Admin problems w/ application program mass. Const. favors more than admin efficiency


Post-Gratz: Prop 2 amended state constitution to ban race from public univ admissions 
Next Case


Facts: 1st grader sent to school 12 miles away (2 schools w/in 2 miles)

Identify the Classification: Racial balancing to zone elementary school

Substantially Infringed? Compelling govt interest to ensure an integrated school
ALIENAGE 
Alienage based on gov’t action !!!

Level of Scrutiny: Strict Scrutiny

Exception: Rational Basis MC !!!


1) Political Function  - Intimately related to process of democratic gov’t




Purpose: Don’t limit rights inherent to citizenship



State may limit to US Citizens: Police, teachers, lawyers, notary public, engineers



Jobs: 1) Over-inclusive or under-inclusive; 2) Elected or important non-elected position


2) Classifications by Congress & Executive - Can define citizenship req’s re: Fed Gov’t immigration power
Bernal v. Fainter







***unimportant position not an inherent right to req citizenship***

Identify the Classification: Not US citizen


Substantially Infringed? Mexican native & long-term US resident denied notary job 

Holding: Not an important position to require citizenship so not an inherent right 

CONDUCT-BASED CLASSIFICATIONS 
Gov’t action that significantly impinges upon a fundamental right is presumptively void 

unless necessary to accomplish a compelling gov’t interest


Level of Scrutiny: Rational Basis

Exception: Strict Scrutiny (presume void)


1) Gov’t action impacts fundamental right 


2) Must have compelling gov’t interest to sustain

3 Fundamental Rights



1) Right to Vote




- No specific definition who has right




- Gov’t classifications about who can’t vote ( Strict Scrutiny




- Protective of all other rights ( Ct uses if unsure political process can remedy



2) Right to Travel



3) Right to Court access

I. RIGHT TO VOTE
Reynolds v. Sims

Facts: Legislative districts divided unevenly by population. Diluted rural residents votes

Identify the Classification: Fundamental right to vote in democracy 

Level of Scrutiny: Strict Scrutiny 


Holding: State must make good faith effort to divide districts evenly. Ct unsure if political process would remedy
Davis v. Bandemer

Facts: Alleged gerrymandering in voting districts


Identify the Classification: Difficult to determine 


Holding: No EP violation bc votes not actually diluted
Bush v. Gore – Recount uniformity necessary to serve fundamental rights

II. RIGHT TO TRAVEL

General



- Not explicitly in constitution



- Implicitly implied by constitutional structure/one nation

Shapiro v. Thompson

Facts: Welfare benefits limited to new state residents


Identify the Classification: State classification of poor interferes w/ right to travel


Level of Scrutiny: Strict Scrutiny


Holding: No compelling gov’t interest for treating new/old residents differently
Sosna v. Iowa 


















****Exception****

Facts: State residency limitations on divorce


Identify the Classification: State interest to not intermeddle w/ non-resident matters


Level of Scrutiny: Rational Basis

Holding: Residents eligible for certain benefits + prevent divorce hopping

Saenz v. Roe

Facts: State limited new residents to same welfare benefits from prior state. Increase after 1 yr residency

Identify the Classification:


Level of Scrutiny: Strict Scrutiny


Holding: 3 Components of a Right to Travel


1) Right to interstate travel



2) Right to be treated as a welcome visitor (economic interest)



3) Right to be treated same as citizens




- 14th Amendment Privileges or Immunities only protects ability to become citizen of another state !!!




- Slaughter House Cases
III. RIGHT TO CT ACCESS

Requirements



1) Right to Ct access 

2) Denied bc poverty 

3) When seeking to enforce a fundamental right

General: No fundamental right to an appeal
Boddie v. Connecticut

Facts: Divorce petition filing fee

Identify the Classification: Fundamental right to Ct access to dissolve marriage


Holding: Can’t inhibit fundamental right to Ct access based on poverty
EQUAL PROTECTION: INTERMEDIATE SCRUTINY


General


- Very close to SS 


Test: Intermediate Scrutiny



1) Substantial gov’t interest



2) Substantially related to the purpose
- Discrimination is based on stereotype or tendencies ( Reject !!!
- True biological diff ( Uphold !!!
- Necessary to remedy past societal discrimination ( Uphold !!!

Some Exceptions: Sex-based SS benefits for females unable to have earnings
- Gender stereotypes ( Not ok

- Illegitimate children treated differently than ones in wedlock ( Not ok

GENDER

Reasons to use Intermediate Scrutiny



- History of discrimination



- Invidious/stereotypes



- Immutable Traits

Diff from Racial Classifications



- History & Purpose of EP clause didn’t include women



- Biological Differences



- Political representation/power not close to their #’s

General: Ruth Bader Ginsburg argued most of these cases
Reed v. Reed


Facts: Males preferred to females as estate admins


Identify the Classification: Gender


Level of Scrutiny: Rational basis, but seems diff


Holding: Gender pref is arbitrary & inherently suspect ( Req’s compelling state interest

Frontiero v. Richardson

Facts: Servicemen easily claimed wife as dependent; but females must prove it

Identify the Classification: Gender

Level of Scrutiny: Strict Scrutiny

Holding: Women are a suspect class based on history of discrimination
Craig v. Boren









***Intermediate Scrutiny***

Facts: Women could buy alcohol at 18; men at 21

Identify the Classification: Gender

Level of Scrutiny: Intermediate (other outline says SS)

Intermediate scrutiny requires:
1) Important gov’t purpose
2) Substantially related to the purpose


Holding:  Purpose of traffic safety not substantially related. Struck down

Califano v. Webster

Facts: Women had better SS old age to remedy lower wages of widows ( Upheld

Identify the Classification: Gender

Level of Scrutiny: Intermediate
Michael M. v. Superior Ct


Facts: Statutory rape law applied only to men

Identify the Classification: Gender

Level of Scrutiny: Intermediate

Holding: Upheld. Effects of teenage pregnancy fall on women


- State interest: Protect teenage girls. Don’t punish them for reporting rape



- Legitimate to punish males who don’t bear the consequences

Miss Univ for Women v. Hogan


Facts: Man denied admission to women’s nursing school

Identify the Classification: Gender

Level of Scrutiny: Intermediate

Holding: 1) State didn’t show women lacked opportunity 2) Classification not substantially & directly related to objective
US v. Virginia





*** Exceedingly persuasive justification for stereotypes, IS, unclear if req ***

Facts: Exclusive sex-segregated military school programs unequal

Identify the Classification: Gender on face of §

Level of Scrutiny: Heightened Intermediate Scrutiny

Holding: State didn’t have an “exceedingly persuasive justification” for its admissions policy



- Used mainly when classification is a stereotype !!!


- “This seems to be based on a gender stereotype on its face. Ct may require EP.” Exam Answer !!!


- It’s unclear whether this is a separate req of Intermediate scrutiny !!!



- Gender Stereotype ( Strike down

ILLEGITIMACY
Lalli v. Lalli

Facts: Illegitimate child could inherit from father only if the Ct made an order declaring paternity while dad was alive

Identify the Classification: Illegitimacy


Level of Scrutiny: Intermediate


Holding: Upheld. Illegitimacy classification must be substantially related to permissible state interests

EQUAL PROTECTION: RATIONAL BASIS
Invidious Discrimination ( Ct uses same test, but applies more strictly 


- “This seems to be invidious discrimination so the Ct may review the test with a stricter level of scrutiny” Exam Answer !!!
WELFARE
Dandridge v. Williams















***Welfare not a fund right***

Facts: State limits welfare benefits of families w/ numerous children


Identify the Classification: Welfare families w/ multiple children


Level of Scrutiny: Rational Basis 


Holding: Welfare isn’t a fundamental right. State interest encourages employment & avoids discrimination b/w recipients

EDUCATION

San Antonio ISD v. Rodriguez














***Education not a fund right***

Facts: District apportioned funds to reflect each districts tax-paying ability Purpose: Local control interest

Identify the Classification: Wealth


Level of Scrutiny: Rational Basis


Holding: Education isn’t a fundamental right. The poor aren’t a suspect class—they received an education.

Result: Limited Fed attempts to deal w/ school funding

DEVELOPMENTALLY DISABLED

City of Cleburne v. Cleburne Living Center

Facts: City denied lease permit for a home of mentally disabled individuals


Identify the Classification: Mentally disabled aren’t a suspect class


Level of Scrutiny: Rational Basis


Holding: Permit denial was irrational prejudice (invidious discrimination) ( Violates EP
HOMOSEXUALITY / SEXUAL ORIENTATION
Roemer v. Evans










***Homosexuality not a suspect or semi-suspect class***

Facts: Repealed laws that protected homos from discrimination (on it’s face)


Identify the Classification: Sexual Orientation. Homos not a suspect or semi-suspect class


Level of Scrutiny: Stringent Rational Basis “with a bite”

Holding: 1) Disables them from using political process for protection 
2) Animosity toward a single group
1ST AMENDMENT

Freedom of Speech & Religion
FREEDOM OF SPEECH, PRESS, ASSEMBLY, PETITION
Is the reason the gov’t regulating the speech due to concern it might cause harm?

Test: 1st Amendment Speech


1) Content-Based? 



- Text & Purpose


2) What level of scrutiny?



Strict Scrutiny - Content-Based




1) Compelling Gov’t Interest &




2) Narrowly drawn to achieve




Exceptions: Outside 1st Amendment Protection 





- Fighting words, Obscenity, Child porn, Incitement of illegal activity, Threats (EX: Fire!)





- Less Protected: Commercial speech & defamation 


Intermediate Scrutiny - Content-Neutral (Not content-based)



1) Important interest unrelated to suppressing speech




2) Doesn’t substantially burden speech more than necessary to achieve




Exception: Ct allows gov’t leeway to regulate conduct-related speech





        Allows adoption of content-neutral time, place & manner regulations ( SS

Modalities of Interpretation: Precedent & National Values


General: Gov’t places burden of speech based on content ( Presume Valid


Purpose: Protect expression (gov’t shouldn’t be morality censor)


1) Self-gov’t



2) Marketplace of Idea



3) Individual autonomy

Content MC !!!


Content-Based - Unconstitutional to burden speech based on content. Look at text & Purpose


Content-Neutral - Not content-based

- No picketing bw 10-6 ( Content-Neutral !!!

- No abortion picketing ( Content-Based !!!
FREEDOM OF RELIGION
Gov’t can’t prefer or bar one religion over another (14th) !!!

2 Clauses Won’t Test


Free Exercise Clause – Prevents gov’t from burdening particular religion. Can’t act if illegal


Establishment Clause – Gov’t can’t favor particular religion too much

STATE ACTION DOCTRINE
Where private actors are so intertwined w/ gov’t that the private actor is held to constitutional standards


Test: State Action Doctrine !!!


1) Is private entity so entwined w/ the gov’t to hold them to constitutional standards?



2) Which type of State Action?




- Public Function




- State Participation




- Gov’t Encouragement/Coercion




- Entwinement* (maybe)

Requirement: Close nexus bw actor & gov’t !!!

General


1) Gov’t, not just state action: “The action must be fairly attributed to the gov’t” !!!


2) Sometimes private actors are viewed as state actors when the private actors conduct can be fairly attributed to the gov’t


3) Fact-dependent

Purpose


1) Limit State Action Doctrine



2) Expansive early

- Look at facts & circs
- Cell phone K arbitration violate 7th amendment right ( No claim bc private entity (no state interest)
- Private school ( Not traditionally reserved to the state

- Private prison ( Traditionally reserved to the state

- Eminent Domain ( Traditionally reserved to the state


- Student takes gov’t funds ( Not state actor
TYPES OF STATE ACTION

1) Public Function


2) State Participation


3) Gov’t Encouragement/Coercion


4) Entwinement* (maybe)
I. PUBLIC FUNCTION 
Gov’t delegates private person to perform a public function traditionally & exclusively reserved to state

General


- Can’t have a private actor take on a state function & help the state avoid liability



- Certain activities are such traditionally exclusive state perogatives, they constitute state action even when made by a 



   private individual or organization



- More land is open for public use, the more land is subject to constitutional req’s


Test: Determine by sifting factors & weighing circs

Applies: Election, company town, prison, state-maintained privately funded park, coffee shop in state building

Doesn’t Apply: Private school, shopping ctr, heavily regulated utility, private covenant w/out enforcing, hospital violates pt DP
Marsh v. Alabama - Can’t deny freedom of press & religion simply bc company owns the town
Hudgins v. NLRB - Marsh too broad. Should’ve only applied to town; not to shopping centers (treat as a business)
Jackson v. Metropolitan Edison Co.

- Monopoly ( Not enough to infer state action bc state isn’t constitutionally obligated to provide electricity 


- Eminent domain for power lines ( May infer state action
II. STATE PARTICIPATION (Symbiotic Relationship) 
State action exists when a state affirmatively facilitates, encourages, or authorizes acts of discrimination by its citizens !!!
Requirements



1) Affirmative state act



2) Approving private action


Factors: State Participation


1) Land/building publicly or privately owned?



2) Who’s responsible for upkeep?



3) Who benefits? Mutual?

General

- Joint partner when they take on same liabilities



- Some benefits from the state doesn’t make you a state actor



- Gov’t & private entity work together to accomplish a goal. Indispensible to each other.

Burton, Amtrack, NCAA ( Not state actor bc made up of public & private schools. Multiple gov’t actors
Moose Lodge No. 107 v. Irvis – Racial discrimination limitations on a private entity may only be imposed by the TABC’s K

Lebron v. Nat’l RR  - When gov’t creates a corp by special law, for furthering their objectives, & retains permanent authority to appoint a majority of the corp’s directors ( Part of gov’t for 1st amendment purposes
III. GOV’T ENCOURAGEMENT/COERCION
Gov’t supports private conduct that otherwise wouldn’t occur.

 Gov’t tries to get around inability to discriminate by authorizing a private group to discriminate.

Requirements



1) Forced to do something



2) Conduct wouldn’t occur w/out state’s involvement 



3) Purpose to violate constitutional rights

Types of State Encouragement



1) Judicial Approval 


Shelley v. Kramer - State action to uphold provision barring land sales to blacks 



2) Official Acts 



Reitman v. Mulkey -State action when § discriminates in property sales

Insignificant State Involvement - Heavily regulates business &/or grants monopoly to a utility
Flagg Bros v. Brooks 
Shelley v. Kramer
IV. ENTWINEMENT 
Intertwining of state & private entity to the point where hard to tell where one ends & the other begins


General


- Possible state action

- Constitution only protects individual liberties from encroachment by state action, not private action 

- Preserves zone of private autonomy


- State not constitutionally req’d to outlaw discrimination (but can’t encourage or authorize)


- Ct. used to find state action more bc: 1) Rational inequality concern & 2) More conservative than today



- Very fact-based (EX: Mixed board members)

Brentwood Academy v. TSSAA











***State so entwined to be state action***

Facts: All public & private schools were in the TSSAA

Holding: 3 Categories don’t fit. TSSAA & state so entwined to be state entity. Hard to find line b/w private & state action

Mary Carl College
NATIONAL LEGISLATIVE POWER
Congressional Power !!!

1) Commerce Clause


2) Tax & Spend


3) Enforce Civil Rights Amendments


4) Necessary & Proper Clause – Means to a Constitutionally permissible end

ART I & THE NECESSARY & PROPER CLAUSE

“Congress [can] make all laws which shall be necessary & proper for carrying into execution the foregoing powers, & all other powers vested by this Constitution in the gov’t of the U.S., or any department or office thereof”

ARTICLE I POWERS

- Advise/Consent Treaty

- Amend Const.

- Bankruptcy
- Borrow $

- Coin $

- Confirm Appointments
- Control Fed Property

- Copyrights

- Create lower courts
- Immigration

- Impeach
- Post Offices

- Tax & spend

- Trade
- War

- Veto

Implied Article I Powers - Structural. No limitations. Useful & Convenient. Not absolute or indispensible.

ARTICLE II POWERS - An executive power shall be invested [in the president]. Must be part of process, not law-maker alone.
Executive Powers

1) Prosecutorial/Enforcement



2) Legislative Powers



3) Foreign Affairs Powers



4) Appointment Powers

Executive Privileges


1) Take care of faithfully executed laws; pardons



2) Veto Power: Sign & recommend legislation, state of the union



3) Treaties (2/3 Senate), Commander-in-chief, Recognize foreign gov’t



4) Nominate & Appoint: Ambassadors, SupCt Justices & other US officers (removal power as well)

Youngstown v. Sawyer






***Congress must help seize industry to authorize work stoppage***

Facts: Executive order to seize steel mill

Sources of Presidential Authority: Congress, Constitution


Justice Jackson’s Modern view of Congressional Power !!!


1) Highest zone when acts in accordance w/ congressional authorization



2) Congressional silence ( Zone of twilight (Most diff cases)



3) Lowest ebb when incompatible w/ congressional will (relies solely on his powers) (this case)


Justice Frankfurter Concurrence: Historical presidential practice should put a “gloss” on the Constitution


Dissent: Not against congressional bill. Didn’t act after informed


Holding: No congressional authority. Congress must be a part of seizing industries to authorize work stoppage.

Clinton v. NY – Line item veto unconstitutional

INS v. Chadha







***Bicameralism & Presentment to President Req’d for Legislation***

N&P clause: Gives Congress power to create agencies (1-2 houses can override)


Is it Legislation? Yes. Legal impact to change the states


Req for Valid Legislation: 1) Bicamuralism; 2) Presentment to President

Holding: Not valid
McCulloch v. MD















***McCulloch Means-End Test***

Necessary: Not controlling but useful, implicit, & meant to enlarge Congress’ power


McCulloch Means-End Test: (similar to RB)



1) Legitimate ends (w/in scope of Constitution)



2) Means plainly adapted to the end




- Not constitutionally prohibited



- Comply w/ spirit of Constitution


4) w/in spirit of the Constitution

COMMERCE CLAUSE
Congress has power to regulate commerce: w/ foreign nations (international), among the states (interstate), & w/ the Indians

Requirements



1) Regulate commerce &



2) Impact several states




- Substantial economic effect or



- Effect interstate commerce

History



Initial Approach




- Commerce: Commercial Intercourse (Broad)




- Among the States (+1)



Post-Civil War Retraction Period




- Commerce: Trade or production & manufacturing (narrower)




- Among the states (direct/indirect impact



Post-New Deal Modern View




- Commerce: Anything (broad)




- Among the states: Substantial effect on aggregation (Accumulation of similar activity = IC)
Activity must regulate or protect:


1) Channels of interstate commerce or



- Regulate flow (“river” of commerce: trade routes, hwys, etc)




- Exclude Unfit Things (Items they deem shouldn’t be in the channels)


2) Instrumentalities of, or persons or things, in interstate commerce or



- Modes & Vehicles of Transportation 


3) Activity w/ substantial effect on interstate commerce Main !!!



1) Underlying activity is economic/commercial

2) Part of a regulatory scheme (can’t aggregate) N&P clause per Rhodes
Non-Economic Activities not part of a larger regulatory scheme can’t aggregate to establish a SE on interstate commerce
Substantial Effect Test: Interstate Commerce (Similar to RB) 

- Congress has power to regulate local or interstate activity that by itself or in combo w/ other activities has:



1) A substantial effect (factors) or




1) Economic/Commercial




2) Jsd hook (traveled)




3) Congressional Findings




4) Limits to Congressional Power


2) Effect in movement in interstate commerce

Non-Economic Activities not part of a larger regulatory scheme can’t aggregate to establish a SE on interstate commerce
Wickard v. Filburn
     ***Wheat consumption substantially effects IC. Activity must be economic or commercial***
Katzenbach v. McClung 




***May regulate involvement in IC if restaurant buys food from out-of-state***
US v. Lopez













***Regulating gun possession of school not IC***

Holding: Avoided saying it was commerce bc then Congress could regulate anything.  


1) Nothing economic about guns in schools



2) Not part of a larger economic regulation scheme



3) No jurisdictional hook to tie possession to IC


4) No limit on commerce clause power

Distinguishing from Wickard



- Wickard engaged in economic activities (Lopez wasn’t)



- Irrational to aggregate non-economic conduct that wasn’t part of a larger regulatory scheme to meet SE req
US v. Morrison 














***Gender-Motivated Violence not IC***

Facts: Woman used FedLaw to sue for IIED after rape


Rule: Violence against women isn’t connected to commerce (implications too broad)



- No 14th Amendment §5 issue. Claim against private, not state actor. 5th, 14th. & DP only apply to gov’t

Gonzales v. Raich









***Not IC, but can regulate Medical Marijuana bc scheme***

Facts: CA law allows home-grown pot, but FedLaw forbids ( Upheld. Can regulate

Holding: May regulate under CC if part of a larger economic scheme bc market for distribution. Apply RB


- Supremacy Clause: When Fed & State conflict, Fed law dominates
TAXING & SPENDING

“Congress shall have the power to lay & collect taxes…and provide for the common defense & general welfare” (Art I)

Dole Test: Taxing & Spending


1) Spending must be for general welfare



2) Unambiguous conditions (so state can make informed choice, no fine print)



3) Some relationship to legitimate Fed interest !!!


4) No independent constitutional bar
Constitutional Limits on Taxing
1) Direct taxes ( Must be apportionate (Exception: Income tax is allowed)

2) Indirect taxes ( Must be uniform (EX: Gas)
3) Exports ( No taxes

 Powers not in Articles of Confederation
1) Commerce Clause

2) Couldn’t tax & spend for anything they didn’t regulate (EX: Would forbid SS tax) MC !!!

Tax: Must be uniform throughout US


Spending & Regulations


- Congress can spend to provide for the common defense & general welfare



- May be for any public purpose, not merely accomplishing other enumerated powers



- May regulate areas use by req entities that accept gov’t $ to act in a certain manner

- Congress may use this power to regulate if it doesn’t fall under CC power to regulate
- Can’t coerce

- Regulatory Purpose ( Must generate revenue
US v. Kahriger





***Congress has broad power to decide if purpose is regulatory or revenue***

Facts: 10% on wagers (gambling) to regulate/stop gambling ( Upheld

Holding: Congress has broad power to decide if purpose is regulatory or revenue 
US v. Butler









***Expands taxing power to provide for the general welfare*** !!!

Facts: Agricultural Adjustment Act offered subsidy to farmers who limited their crop. 


Holding: Ct expands taxing power to provide for the general welfare !!!
Steward Machine v. Davis - 90% credit for unemployment taxes paid to state SS plan
South Dakota v. Dole 














***Dole Test: Taxing & Spending***

Facts: Mildly encouraged hwy funding conditional on 21 yr-old drinking age

Holding: Condition was directly related to purpose of hwy funding (safe interstate travel)
CONGRESSIONAL POWER

CIVIL RIGHTS AMENDMENTS (13th & 14th)
Must be a congruence & proportionality b/w the prevented injury to remedy & the means to the ends
Boerne Congruence & Proportionality Test: Civil Rights Amendments (§5 of the 14th amendment) MC !!!


1) Identify the Right Congress is trying to enforce through legislation


2) Level of Scrutiny (The higher the level, the easier to prove C&P) !!!


4) Congruence: Appropriateness of remedy in light of past violations (Historical)


5) Proportionality: Constitutional vs. unconstitutional conduct

Issues


1) Is state action req’d for Congress to pass legislation to enforce guarantees? YES




14th, 15th (right to vote): Req State involvement




13th: Doesn’t involve state action (must show badge of incident or slavery)



2) Enforcing guarantees


1) Congress can create a remedy for Constitutional violations




2) Deter constitutional violations by providing remedy




3) Congress can define substantive rights 

11th Amendment – Precludes individual from suing a state in FedCt



Exception: Congress abrogates (takes) state sovereign immunity ( Limited power to enforce guarantees (Civil Rights A.)

13th Amendment – Prohibits slavery. May enforce against private individual (all others enforced against states) !!!

14th Amendment – DP, EP, §5 Congress can enforce by legislation

General

- Congress can enforce individuals rights against states & individuals (but 14th & 15th req state action)

- Can’t sue state in FedCt unless the waive rights & immunity or Congress abrogates their immunity
- A way to test individual rights & Congressional powers
City of Boerne TX v. Flores




***Boerne Congruence & Proportionality Test***

Facts: Religious Freedom Restoration Act (RFRA) created a scheme under 14th to..


Identify the Right: Protect individuals rights from gov’t intrusion by requiring SS

Enforcement: Means remedial action, not defining the Constitution. Ct interprest, defines. Congress remedies & prevents

Holding: No evidence state violated freedom of religion, but Congress tried to redefine Const standard ( Unconstitutional
Employment Division v. Smith (very unpopular)







***Historical Violations of Religion***

Identify the right: Free exercise of religion rights 

Holding: Can’t challenge decision that applies to everyone (EX: Church of Marijuana- smoke everyday)
Board of Trustees of Univ. of Alabama v. Garrett







***Disability Discrimination ( RB***

Facts: State didn’t adjust cancer survivors’ job duties under Americans w/ Disabilities Act (ADA)


Identify the Right: Disability discrimination


Level of Scrutiny: Rational Basis

Nevada Dept of Human Resources v. Hibbs



***Historical Violations of Gender Discrimination ( IS***

Abrogation? Yes


Valid Power? Yes


Violations? Historical pattern of gender discrimination


Level of Scrutiny: Intermediate


Congruence: More violates ( Congruence easier to satisfy

FEDERALISM

Overview
1) Preemption
2) Dormant Commerce Clause

3) Privileges & Immunities Clause (Art. IV)

PREEMPTION

Fed Law preempts State Law (Supremacy Clause) !!!
Can’t make state gov’t enforce their law bc it would commandeer the states.


Types 



1) Express Preemption – FedLaw expressly preempts state law (State law subordinate to FedLaw) !!!
- Textual (Watch for Savings Clause)


2) Implied Preemption - Implied in purpose & structure. ‘Relates to’ also preempts.



1) Field Preemption - Congress occupies all regulation-no room for state legis (EX: Foreign Affairs, Immigration)



Conflict

2) Impossibility Preemption - Preempted bc can’t comply w/ both Fed & State law




3) Obstacle Preemption - State law places onstacle in Fed objective (EX: Unfair Labor Practices)
Pacific Gas & Elec v. State Energy - FedLaw regulated nuclear safety, not need for new plant
***Implied Preemption***
 

Ingersoll-Rand Co. v. McClendon - Fired employee sues for benefits under Pension Plan

***Express Preemption***
DORMANT COMMERCE CLAUSE “Negative CC”









 3-4 MC, No P&I Clause
Prohibits states from placing an undue burden on interstate commerce (preemption by negative impact)
Commerce Clause - Grants Congress power to regulate commerce

Dormant Commerce Clause - If Congress doesn’t regulate, its power is dormant 
- Congress enacts legislation ( Commerce Clause

- Congress doesn’t enact legislation ( Dormant Commerce Clause

 Test: Does law discriminate against interstate commerce? !!!
How? Face/text or Effect/Impact or Purpose

Who does the law apply to? 


In-state & out-of-state ( Balancing Test



Out-of-state ( Stricter Test



Interstate ( Continue
Yes ( Presume Invalid Uphold if: No other means to serve legit, non-protectionist purpose (public health, safety, morals) !!!


No ( Presume Valid    Invalid if: Burden on interstate commerce substantially outweighs legitimate benefits (balancing test)


Exceptions (No violation of DCC)


1) Congressional Approval 
- State isn’t acting as a regulator, but acts as a private business (EX: Insurance)

- Congress can return & allow discrimination



2) Market Participant - State acting as a private entity can favor residents as shareholders (tax)

       - Views gov’t as regular, not private entity 


- Congress approvals diff state/in-state taxing scheme !!!


- Case: City of Austin Electricity
Modalities of Interpretation
National Values: No regulation w/out representation. Serves free market

History: CC motivational at convention

Structural: Congressional power to regulate among states

Ethos: Free trade important bw states

Purpose: Congress doesn’t know every state & local law that can burden commerce. Don’t want state law to burden IC.
Applies: State interferes w/ Congress’ power under CC (state discriminates against group from another state)

Law: Only involves sate law bc Congress hasn’t acted
Concern: Gives Congress & Fed Gov’t too much power
Dean Milk v. City of Madison


Facts: Milk must come from specified area

Type of Discrimination: Effect. Burdens out-of-state-commerce

Other means to the end? Other plants or cities could inspect the milk
City of Philadelphia v. New Jersey


Facts: NJ prohibited out-of-state waste imports

Discriminatory? Yes, on its face. Treats NJ trash diff than other states for environmental protection

Legitimate State Interest? Health, safety, environment

Other means to the end? Yes. Surcharges, decrease waste, etc ( Strike down even though valid
Oregon Waste Systems v. Dept of Environmental Quality of the State of Oregon 

*** Upper Tier of Scrutiny ***

Facts: Higher fee on out-of-state waste


Discriminatory? Yes. On its face

Legitimate State Interest? Yes, health, safety, environment


Other means to the end? Yes, there are other ways for the state to preserve its environment

Holding: Introduces upper tier of strict scrutiny when a state regulation is discriminatory against interstate commerce

Southern Pacific v. AZ

Facts: Length of freight trains limited


Discriminatory? Yes, discourages interstate commerce bc no uniform train size regulation


Legitimate State Interest? Safety but TrCt found no connection to safety from the longer trains

Other means to the end? Yes, uniform freight train length regulations by Congress

Pike v. Bruce Church















***Lower Tier of Scrutiny***

Facts: AZ cantaloupes must be packed in state 

Discriminatory: Strong argument both ways. Ct says it’s not.

Legitimate State Interest? Burden of constructing facility > state benefit of protecting state growers

Other means to the end? 

W. Lynn Creamery v. Healy

Facts: Mass had a 2 part pricing order for in-state dairy industry


Discriminatory? Yes

Legitimate State Interest?


Other means to an end? 


Holding? Clearly unconstitutional. Enables high price Mass dairy farmers to compete w/ low cost farmers in other states 

Reeves v. Stake















***Market Participant Exception***

Facts: State confines cement sales to in-state only


Discriminatory: Yes, on its face


Legitimate State Interest? Free market failed to adequately supply the region w/ cement

Holding: Meets Market-participant exception

INTERSTATE PRIVILEGES & IMMUNITIES CLAUSE

Citizens of each state shall be entitled to all the Privileges & Immunities of the citizens of the several states (Art. 1V)


Test: Interstate P&I 


1) Identify the fundamental right/economic interest



Exception: Intermediate Scrutiny (Only for individuals, not corporations)




1) State can discriminate if there’s a substantial reason &




2) Substantially related to the objective 
2) Does the law discriminate against out-of-state citizens w/ respect to P&I?
Yes ( Intermediate Scrutiny




No ( Rational Basis

General



- Only to individuals (not corporations) !!!


- Out-of-state citizen is treated differently !!!


- States can’t discriminate against citizens w/ respect to fundamental rights & economic unions (municipal jobs, etc)

- Operates similarly to DCC



- Can’t limit land sales, abortions, or tell someone to file their suit elsewhere



- Purpose: Treat citizens like they’re from the same nation, should be entitle to all P&I

Includes

- Fundamental rights (EX: abortion) !!!


- Economic Factors: Aspects vital to being a single nation 

- Vital: Job, tax, property ownership, Ct access ( Fall under P&I




- Not Vital: Recreation, hunting (economic) ( Not under P&I




- No market participant or congressional action exception like in the DCC !!!

Distinguishing from Dormant Commerce Clause

- P&I must have fundamental right/economic union 




DCC must have commerce

- P&I applies only to citizens 









DCC applies to everybody

- P&I can’t be used by a corporation (not natural individuals/citizens)
DCC exceptions don’t apply to P&I

SupCt of NH v. Piper


Facts: Out-of-state citizen denied admission to bar


Important to vitality as a single economic unit? No substantial gov’t purpose. Non-resident exclusion not justified


Level of Scrutiny? Intermediate

Holding: Violates interstate P&I Clause

10th AMENDMENT & STATE SOVEREIGNTY

Powers not delegated to US by Constitution, nor prohibited to the states, are reserved to the state or the people 
Don’t need to know exact def

Anti-Commandeering Principle - Congress can’t commandeer (force) states to enact/administer Fed Regulatory program


- Congress has 2 choices: Regulate themselves or offer states an incentive


- Congress tells TX to increase drinking age to 21 ( Invalid under 10th Amendment 



- Applies to all gov’t branches

Reasons




1) State has sovereignty




2) Policy: Enhance liberty, voters know who’s boss




3) Political Accountability
New York v. US 












***Comandeering, Policitcal Accountability***

Facts: Congress § promoted radioactive waste disposal

3 Incentives: 1) Out-of-state waste surcharge 



2) Increase cost if don’t meet Fed rules



3) Take possession if state fails to provide for their waste


Holding: Upholds 1 & 2, but 3 unconstitutional bc state has no option but to comply



- States can’t waive rights of sovereignty like other rights




- Congress can urge state to adopt legislative programs w/ a Fed Interest (option, not coercion)
Printz v. US


Facts: Obligation to conduct background checks on prospective handgun purchasers


Holding: Unconstitutional. Violates state sovereignty
11th AMENDMENT
Judicial power of the US shall not be construed to extend to any suit…against one of the US by citizens of another state, 

or by citizens…of any foreign nation”
General: Congress can’t use powers in the text of the Constitution to get around state sovereign immunity
Broad: Applies to:

Fed Question Jsd: All cases arising under the Constitution
Diversity Jsd: Judicial cases b/w state & citizen of another state

Views

1) Immunity View - Total state immunity for DAS in FedCt (Applies to both in & out-of-state citizen)

2) Diversity Theory - States can’t be sued by citizens of other states

Exceptions to State Immunity

1) Can sue state official as individual, who’s in charge of the program

Ex Parte Young Exception: Can’t sue state for $ if state treasury pays. Injunctive or declaratory relief, or individual for $ 

2) Suit by another US sovereign !!!

3) Consent of the State / Waiver of Immunity

4) Congressional Abrogation – limited to §5 of 14th Amendment; §2 of 15th Amendment
Chisolm v. GA
 









***11th Amendment adopted to overrule this case !!!***
Facts: Georgia claimed sovereign immunity as a defense against a diversity action by a non-citizen ( Upheld

Seminole Tribe of Florida








***Congress may abrogate state sovereign immunity***

Facts: Req’d states to negotiate compacts to allow gambling on Indian land


Holding: Congress may abrogate state sovereign immunity (11th Amendment)



- Must be a Congressional power that was designed to alter Fed/State Balance!
SEPARATIONS OF POWERS
Delegations


1) Bicameralism & Presentment satisfied?


2) Non-Delegation Doctrine 


Mistretta Intelligible Principle Test !!!



1) Identify the policy?




2) Agency to perform the policy?




3) Boundaries of authority?


3) Appointments



- Officers ( President w/ advice & consent of Senate



- Inferior Officers ( President alone, Dept heads, or Judiciary (if Congress says so)


4) Removal – Good cause removal presidential independence needed & it doesn’t unduly interfere w/ his powers & functions
General Concerns

1) Aggrandizement – Prevent branch from assuming too much power

2) Encroachments – Ability of other branches to resist encroachments & retain their core functions !!!

3) Delegation – Whether Legislature* can delegate their law-making authority to the executive (*Rare: Judicial branch)


- Congress limits presidential power to pardon, even if temporary ( Encroachment

Jackson’s 3 Zones of Executive Power !!!

1) Presidential power at highest ebb of authority when pursuant to express or implied Congressional authorization


2) In absence of Congressional grant or denial of authority, he can only rely on his independent powers, 

     but there’s a zone of twilight where he & Congress may have concurrent authority


3) Power at lowest ebb when Pres takes measures incompatible w/ Congress’s express/implied will. 

     May only rely on constitutional powers
Steel Seizure Case (see Commerce Clause)








***Jackson’s 3 Zones of Executive Power***

Facts: US Workers wanted to strike during the Korean War, president seized the steel mills 


Jackson’s 3 Zones of Executive Power (above) !!!

Holding: No power from Const or Congress (Textual). Congress rejected gov’t seizure, not faithfully executed.



- Unconstitutional based on 3rd category
NON-DELEGATION DOCTRINE

















- Rarely violated Low importance !!!
- Congress gets involved in removal ( Executive officer involved, which Congress can only remove by impeachment. MC !!! 
Bowsher v. Synar  





***Congress can’t play a role in removal of Fed officers who enforce law***
Facts: Leg. gave budget cuts power to comptroller general & president must comply
Mistretta v. US














***Mistretta Intelligible Principle Test***
Facts: Independent Counsel Law – Attorney General could take case to an independent council to investigate criminal acts

US Sentencing Commission had 7 members (3 judges) to determine sentences for Fed criminal cases
Issue: Whether this violates Sep of Powers

Mistretta Intelligible Principle Test

What public policy is accomplished? Yes, rules existed


Specific Agency? Yes, US Sentencing Commission

Boundaries of Authority? Yes, set by Congress
BICAMERALISM & PRESENTMENT

Constitution req’s Bicameralism & Presentment to the President !!!
 Tuesdays class 259-283

Constitutional Exceptions where only one house can act



1) House can initiate impeachments



2) Senate can conduct trials & convict for impeachment



3) Senate approves/disapproves Presidential appts



4) Senate can ratify treaties negotiated by the President

FOREIGN AFFAIRS

TREATY POWER - Congress can enact legislation that’s necessary & proper to effectuate a treaty MC !!!


Requirements for Congress to Implement



1) Negotiated by the president




2) Advice & Consent of Senate




3) 2/3 Senate Vote

Appropriateness - Must be proper w/in scope of foreign nations !!!



- Political Question may arise in Ct review (see factors)

- Nat’l gov’t has most authority (50 states can’t all conduct foreign policy)


Types of Treaties (will tell us which one on exam)



1) Self-executing – Becomes supreme law once enacted



2) Non-Self-executing – Congress must act to enact








- Necessary & Proper Clause: To insure the treaty is enforced & trump 10th amendment





- Trumps state sovereignty sometimes






- Can do more w/ a treaty than w/out
Missouri v. Holland - Migratory Bird Treaty Act
EXECUTIVE AGREEMENTS
Requirements




1) President & foreign leader




2) Authority (implied or express source of power or congressional authorization) !!!
General
- AKA Executive Proclamation

- Congressional Authorization (no inter-branch conflict)




- Executive agreement can bind states, but can’t replace congressional law (can’t make Fed laws) !!!
US v. Curtiss-Wright Export







*** Historical: Strictly enforced non-delegation doctrine***


Facts: Company exported guns for profit. Arms shipments prohibited for countries in dispute ( Upheld

History: Ct strictly enforcing non-delegation doctrine at the time

Holding: 1) Federalism doctrines aren’t applicable to foreign affairs (gov’t exists to deal w/ foreign affairs)



    2) Power exists as a nation



    3) President is representative & needs discretion in foreign affairs, especially in a time of war

Dames & Moore v. Regan








***Presidents authority to act is highest during war***


Facts: Executive agreement resolved all suits w/ Iran during war. Historically common ( Upheld

Holding: 1) Congressional authorization to act. Highest at war 2) History/tradition allows gloss on executive powers
Medellin v. TX



***Limits on Exec Power. Non-self executing treated must be enacted by Congress***


Facts: Mexican criminal never informed of rights to consult consulate. Exec. order to reconsider claim


Holding: No authority under FedLaw. Non-self-executing treaty doesn’t become supreme law unless Congress enacts. 


- Falls w/in Jacksons Zone of Twilight
WAR POWER

General


- May uphold some things that normally would be invalid during a time of war (Korematsu Case)



- Gov’t is at height of power during war



- Intended by the framers



- President historically engages war before Congress


Purpose: Prevents the likelihood of declaring war as often


Conflicts of Authority

1) President:  Commander-in-Chief



2) Congress: 1) Declare war; 2) Raise armies & navy; 3) $ for common defense; 4) Militia
Woods v. Miller


Facts: Raise the rent during WWII. War ended & never dropped.



- Talked about house there still was a shortage of materials even though the war ended



- Congress can remedy the problems related to the war enacting legislation



- Ct looks at amount of time that passed. More time= less authority


Holding: Upheld. Incident of war. May have brought under Commerce Clause, but historically interpreted more strictly
WAR POWERS ACT



4 Elements of War Powers Act




1) Defines when President can use military force





- Declare war or authorize military force (EX: Response to 9/11)




2) President should consult w/ Congress as much as possible




3) If president cant tell Congress in advance, then must tell w/in 24 hours




4) President must withdraw troops w/in 60 days if there’s no authorization, unless Congress can’t meet



Conflicts of Authority

Presidents ( Argue it’s Unconstitutional





- Encroaches on his power as Commander-in-Chief





- Will never be decided by Ct bc it’s a political question & not under their scope of review





- Congress could stop funding if they wanted the president to stop the war




Congress ( Argues it’s Constitutional





- Claim the president is too powerful if he doesn’t get approval





- Claims the president encroaches on their power to declare war


General
- Arose after Vietnam War: Never declared war in the Korean or Vietnam War




- Congress tried to reassert control

EXECUTIVE & LEGISLATIVE P&I
LEGISLATIVE IMMUNITY


Speech & Debate Clause – Absolute immunity for anything congressman says based on their legislative acts !!!


General

- Integral to their legislative function

- Includes: Votes, comments on the floor, committee report



- Doesn’t Include: Can be sued for defamation, Appearance on Meet the Press, campaign flyers

EXECUTIVE IMMUNITY
US v. Nixon











***Exec Privilege is conditional. Cts power to review***

Facts; Nixon argued he didn’t need to turn over evidence bc Executive Privilege & Political Question

Holding: Exec privilege is conditional. !!! Ct has power to review under Marbury


Balancing Test: Need to intrude vs. Confidentiality


Exception: National Security (President may not have to divulge info !!!
Nixon v. Fitzgerald 




***President has absolute immunity from all official acts during presidency***

Clinton Case



Facts: Clinton sued after he became president for prior acts. Argued Nixon gave him absolute immunity


Holding: Allowed. He wasn’t in office at the time & not doing official acts

TEST: ATTACKING A JUDICIAL REVIEW ESSAY !!!
1) JUSTICIABILITY: Is Judicial Review Appropriate? 

( Who was the lawsuit filed against?


( State: State Sovereign Immunity very minimal


( Congress: Did they limit FedCt jsd? (Ex Parte McCardle)


( 11th Amendment issues/exceptions

2) GOV’T / STATE ACTION: Is there an individual right or liberty at issue that precludes gov’t from engaging in conduct?

( Substantive DP Test: Fundamental Right !!!


1) Define the right at issue



2) Is the right fundamental?




- Consider: Precedent, history (traditions), & national values



3) Is the right substantially infringed?



4) Apply level of Scrutiny




( If 2 & 3 are Yes ( Strict Scrutiny Test





-  Is there a compelling gov’t interest?





- No other way to accomplish objective w/out infringing the fundamental right




( If 3 & 4 are No ( Rational Basis Test

( Test: Procedural Due Process !!!


1) Identify the deprivation by the gov’t



2) How does it deprive life, liberty, or property (intentional or conscious indifference) !!!


3) w/out due process of law




- Notice & Opportunity to be heard

(Test: Equal Protection there must be a state action !!!


1) Identify the classification




- Classification on face of the law (text)



- Purpose & effect of the law creates a classification (intent)




Factors





- History of discrimination





- Immutable





- Invidious Discrimination / Legit political power


2) Level of Scrutiny




Strict Scrutiny – Must be a compelling gov’t interest w/ no other means to an end




- Suspect Classifications: Race, alienage, national origin





- Fundamental Right




Intermediate Scrutiny – Substantial gov’t relationship for an important gov’t purpose 





- Semi-Suspect Classifications:Gender, Illegitimacy




Rational Basis – Rationally related to a legitimate gov’t purpose




- Only limitation is the gov’t can’t be acting w/ an invidious classification purpose

(1st Amendment 1 MC only Must know what level of scrutiny. Conduct-based vs conduct-neutral


(Privileges or Immunities Clause Answer is No PI applies (unless right to travel). Just say NO!
3) IF NO RIGHT/LIBERTY PRECLUDED & CONGRESS ENACTED: Did the Right Gov’t entity engage in the conduct?

( Federalism & Separation of Powers: Does Congress have authority to act? Exercising liberated & enumerated powers?



( Commerce, tax & spend, § of 14th Amendment, N&P Clause



( Bicameralism & Presentment



( Test: Does the law discriminate against out-of-state citizens w/ respect to P&I?



Yes ( Intermediate Scrutiny




No ( Rational Basis


( Test: Does the law discriminate against out-of-state commerce? !!!
- On it’s face/text or Purpose & Effect/Impact


Yes ( Presumed Invalid

- Only upheld if: No other means to serve a legitimate, non-protectionist purpose !!!





- Non-Protectionist Benefits: Protects the environment, health, consumer protection, safety

No ( Presumed Valid
- Only invalid if: Burden on IC clearly exceeds local legitimate benefits (balancing test)




- Appt: Congress can’t





- Removal: ( Congress can only limit removal if there’s too much authority



( General Sep of Powers Concerns


( Agency or delegating to executive branch





- Non-delegation doctrine





- Appt or removal





- Don’t want branch to aggrandize power or undercut another branch so it can’t resist encroachments




( Anti-Commandeering Principle





- Minimum wage law applies to everybody ( Constitutional

- EX: Brady handgun bill w/ fed machinery! No ER exception, no matter how great, important, or compelling the interest. Congress’s choice to do it themselves or hold out as a monetary incentive. They can’t treat the states as compelling… can aggrandize your power by taking something that more properly belongs to another branch 





- Executive enacted





- Source of authority to act






- Execution, Appt power, Receive ambassadors






- Express, inherent, or delegated? (Recognition of foreign gov’t, foreign acts, removing officers.) 






-  Delegated by Congress. Can’t be a lawmaker without a delegation (EX: Steel seizure case)








- States, counties, cities enacted





- US Constitution doesn’t limit them much, unless in respect to individual rights





- Concern about 1) preemption, 2) dormant commerce clause, and a possible 3)P&I  clause (ART 4)


( Started in state Ct & want to take to USSupCt




( Can’t go to the SupCt if there were adequate & independent state grounds




- Adequate: If it goes to the SupCt, they can’t change who wins or who loses





- Independent: Must truly be based on state law





- Plain Statement Rule
CRUNCHTIME EXAM BREAKDOWN
GOV’T ACTION?

No ( No issue


Yes ( Continue

STATE ACTION?


No ( No issue


Yes ( Does it violate the Dormant CC?



Yes ( Unconstitutional



No ( Did congress preempt the state action?




Yes ( Unconstitutional




No ( Are non-residents treated unequally w/ respect to a right fund to nat’l unity?





Yes ( Does it violate the Interstate P&I Clause?





No ( DP Analysis

FEDERAL/CONGRESSIONAL ACTION?

No ( Violate separation of powers?



Yes ( Unconstitutional





No ( DP Analysis


Yes ( Commerce Power?



Yes ( Violate Separation of Powers?




Yes ( Unconstitutional






No ( DP Analysis



No ( Unconstitutional

DUE PROCESS: Did the gov’t take L, L, or P?


No ( EP Analysis


Yes ( Violate substantive DP right (14th) or procedural?
EQUAL PROTECTION: Did the gov’t make a classification?


Yes ( Consider EP, class, rights




No ( PI Clause (14th)
PI CLAUSE: State Action?


No ( Takings Clause


Yes ( Violates right to vote? ( Takings Clause


About the Exam

Multiple Choice: 50 Questions


Modalities of Constitutional Interpretation 5-10 MC



- If there are 2 close ones, he will only list 1 on the MC



- Assume Privileges or Immunities clause is not the answer ( Written out of Constitution


- Preemption & Dormant CC MC Only


- Easier MC than his CivPro exam



- “Which one is the right one…P&I Clause or Dormant CC 3-4 MC


- Identify structural or historical arguments. 2-3 of them are from Marbury


- Class average was 36/50



- There’s a right answer & a reason why the other ones are wrong


Essay: Justiciability; Individual Rights & Lberties; Federalism & Separation of Powers


- Modalities of Constitutional Interpretation



- JUSTICIABILITY Won’t take off pts if justiciability essay is at the end



- “Justiciability doctrines are all a part of separation of powers to ensure a case or controversy exists.  To bring a 




    claim, consider the doctrine of justiciability, there must be…”



- Standing is one element—who should bring the suit + 3 factors




- Ripeness is another—timing issue + 3 factors





- If standing, most likely a ripeness issue too (flows from standing)




- Mootness: Remember the exceptions Majority of Pts



- Advisory Opinion




- Under each of those there’s cases that you can mention to accumulate extra pts



- INDIVIDUAL RIGHTS & LIBERTIES




Protected liberties: Abortion, private consensual sexual relationships, extended family ( something familiar




- He will say “assume all justiciability questions have been resolved” so we don’t have to discuss it




- “Must be a state action to satisfy an equal protection claim”




- Could argue EP 1st, then argue not a state actor !!!





- State Action - Whether private college is a state actor (bc EP)


- FEDERALISM & SEPARATION OF POWERS




- Commerce Clause: Big on exam, Know list for powers of commerce 


Other Things to Know


- 2 essay questions (1 is 65 pts, the other is 30)



- 40% MC, 60% essay



- Political Question: 3 elements (not the 6 from Baker)


- Case Names: Not req’d. 1pt extra. “The marijuana growers case”


- No short answer




- Elementary school used racial balancing to zone;


- Abbreviations OK (EX: Substantive DP, hereafter SDP)

- Doesn’t expect us to know history on presidential questions


Executive: Separation of Powers concerns Exec + express, inherent, or delegated


Helpful Advice
- Recommends Q&A Series (Lexis, Orange) ( Library has a copy


- Rhodes recommends Constitutional Law: Principles And Policies by Erwin Chemerinsky (2011, Paperback)


- “This is very much like the case where there was a right to do…”
 MARY CARL COLLEGE ESSAY QUESTION

1) Justiciability: Sam’s claim is going to be moot soon because he’s about to graduate from military school. Not capable of repetition yet evading review bc he is about to graduate. List only the issues that apply

2) Go through each of the tests & discuss why there’s no state action



- School highly regulated, but no symbiotic relationship (joint participation) by the gov’t 




- EX: single sex private education program that can be used by the military program


3) Argue why its different than Brentwood…same type of entwinements, instructors, b/w public and private.



4) EP: Clear case of gender discrimination, not gender stereotypes bc it benefits females. Intermediate scrutiny. Substantial govt benefits to single sex education. It was an equal school. There’s a substantial govt interest (Miss University v. Hogan)  It wasn’t an attenous fit. Not allowing things that would take away benefits of single sex education.
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