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*********************  INTRODUCTION  **********************

*************************************************************
Objective

Strategically implement various mechanisms of procedure to achieve clients goals

Goals


1) Fairness


2) Efficiency

Collateral Bar Rule


Individual who is subject to order of the Ct. can't challenge order directly or appeal (rather than change validity)

Choice of Law

- Forum doesn't mean state law applies (states choice of law  applies, not necessarily their law)


- Each state has a diff. system to deem which state's law applies

***********  OVERVIEW OF SERVICE OF PROCESS  ***********

*************************************************************
1) Attorney/Client Relationship

2) Investigation


1) Merits (Is there a cause of action? Was there a waiver? Etc)


2) Applicable Law

3) Explore Non-Judicial Resolution (write to ∆)

4) Choose Court (Choose Jurisdiction (SMJ, PJ), then Venue)

5) Draft Complaint


Requirements



1) Short & plain statement that sets forth the statement for relief, &



2) What you're asking (facts that support cause of action)

6) Serve Complaint & Summons (Notice & Service)


Summons Must



1) Name Ct & Parties



2) Directed to ∆



3) Name & Address of π



4) State time ∆ must appear in Ct



5) Notify that failure to appear results in default judgment


6) Signed by Clerk



7) Court & Seal


Service: w/in 120 days (of filing complaint)


Waiving Service

Serving ∆ w/in US (Individuals & Corp same)


1) Personal Deliver



2) Leave a copy at ∆'s home w/ a person of suitable age & discretion



3) Authorized Agent (or officer if corp)



4) Mail under Rule 4 (d)



5) According to state rules


***"Notice must be reasonably calculated under all circumstances to inform interested parties of an action & provide an opportunity to present an objection.  Notification must be based on a feasible manner." !!!
7) ∆'s Answer


1) Admit, Deny, or State Insufficient Claim


2) Affirmative Defenses


Counterclaim or Cross Claim


Default Judgment  - ∆ asserts all claims. Doesn't waive jsd or venue.

8) Discovery

3 Main Types



1) Interrogatories (written questions)



2) Depositions - $$$, Under oath



3) Requests for Production 


Privileges



- Attorney/Client Privilege



- Work/Product Doctrine

9) Motion for Summary Judgment


- Based on discovery materials (main diff from motions above)
10) Trial


Injunction-->No jury


Right to Jury (7th amendment)


Voir Dire 


Process: Opening Statement, Witnesses, Closing Statement, Verdict
11) Appeal

Harmless Error Rule - Must show Judge-made error was material to outcome

*********************  REMEDIES  ***********************

*********************************************************
General


Remedy - Relief available to a litigant


Purpose 



1) Restore victim to position before wrongful act or 



2) Monetary Compensation


Acts of Law vs. Acts of Equity (Old-world law)


- Injunction-->Equitable Relief 


- Ct must rectify/prevent harm

Damages


Types (Medical)


1) Lost Medical Expenses



2) Future Medical Expenses



3) Loss of Income (past)



4) Loss of Earning Capacity (Future)



5) Pain & Suffering


Problems w/ DAS



- Uncertain



- Inadequate (Can't make you whole again)




- EX: Land, Unique Products, Threats to Body, Harm to Reputation, Public Safety

Provisional Relief

1) Injunction - Judicial directive that ∆ act/refrain. Equitable Relief


A) Permanent Injunction !!!



1) When threat/ongoing harm (Not for past harm)




2) Inadequate remedy at law (EX: $ inadequate)




3) Balance of private & public interest




4) Practical (/Enforceable)


B) Preliminary Injunction (TRO has same tests) !!!



1) Likelihood of Succeeding on Merits (On test he will give us the answer to this)(Analyze steps)




2) Inadequate remedy at law, 'Irreparable Harm' during litigation 




3) Balance of Harms to the parties




4) Public Interest



Equitable Defenses to an Injunction




1) Unclean Hands: π engaged in wrongful conduct & therefore not entitled to an injunction




2) Laches: π waited or delayed the injunction too long to the detriment or prejudice of the ∆



3) Equitable Estoppel: π misrepresented or mislead ∆ & they detrimentally relied on it





- EX: π says fence ok on their property, then sues


2) Temporary Restraining Order 


- Emergency Relief from immediate danger of irreparable injury



- Must show irreparable facts



- 10 days until PI hearing. Short lived


- TX: Aka Temporary Injunction


3) Differentiating TRO & PI


Similarities



- Temporary relief before judgment



- Deposit 



Differences




- TRO: Period of Days until PI hearing (PI: Until Judgment)




- TRO: May be given ex parte w/ 2 days for judge to reconsider (w/out notice to the other side)



- TRO: Cannot appeal

***************  OVERVIEW OF JURISDICTION  ***************

**************************************************************
GENERAL

- State & Fed. Gov't have dual sovereignty (States pre-date Fed)


- Recognize by political boundaries


- Cts authority exists to bind parties to a judgment

- State has power to bring in non-resident ∆


- PJ waivable, SMJ not waivable



- Waive defenses 12(b)2-5 by omitting them from 1st motion



- File special appearance of jsd issue, otherwise waive PJ defense
TYPES

1) Subject Matter Jurisdiction (Subject-Matter based)



State Courts - Cts. of General Jurisdiction



Federal Courts




1) Federal Question Jurisdiction "Arising Under Jurisdiction"




2) Diversity Jurisdiction "Diversity of Citizenship Jurisdiction  





1) Complete Diversity






2) $75K+


2) Personal Jurisdiction (Forum-based)(State Ct)



1) General - ∆/Forum - Minimum Contacts



2) Specific - ∆/Forum/Litigation - Purposeful Availment

**************  JURISDICTION OVER INDIVIDUALS  ***************

*******************************************************************

TRADITIONAL BASES OF JURISDICTION: Presence, Domicile, & Consent (Formerly included Power)


1) Presence & Service


If Person in the State




1) In Personum (Person present (domiciled) in the state-->"tag jurisdiction")



If Property in the State (property must be attached at the outset)




2) In Rem (declare rights of persons to a thing)



3) Quasi In Rem Type I (seeks claim on property in which jurisdiction is based)



4) Quasi In Rem Type 2 (seeks personal judgment on claim unrelated to property)

2) Domicile


Individuals




Approaches





1) Domicile: Domicile + Intent to remain (subjective test) or




2) Forum Resident - Appoint Agent




General





- May only have one domicile, even if own property elsewhere




Example (TX domicile, but own Oregon property)





- ∆ owes 100K to person in Oregon, π can't sue In Personum (no domicile there)





- Can sue In Rem for Oregon property value 





- If value only 50K: Oregon π can only recover 50K (max value of Oregon property)



Corporation




1) Incorporated in the State or



2) Principle Place of Business





1) Nerve Center Test - Place of decision-making & control





2) Corporate Activities Test - Location of Production





3) Total Activity Test - Consider all circumstances (!)

3) Consent  (Agree to suit in forum)


Express 



Exclusive Forum Selection Clause 





- K Agreement





- Brennan: Valid unless undue influence of fraud





- Policy: Fed Interest bc easy to decide.  No need to consider jsd





- EX: Carnival ticket establishes choice of forum in fine print



Implied (through certain acts, they incidentally agree)



Statute




- By accepting a benefit of the state, ∆ accepts service of process through an agent




Conduct





General Appearance






- EX: Hess not contesting PJ as invalid w/ a special appearance claim is made





General






- FedCt: ∆ must file 12(b)(2) Motion to Dismiss for Lack of PJ or object in answer






- Not submitting to Ct's power to determine jurisdiction







- EX: ∆ doesn't participate properly in discovery





- Appear in Ct. w/out objection after seeing ad






- Potential Strategy: Case worth less vs. high cost of objection/suit






- Historical: Driving through a state (invalid - violates due process)

*************  JURISDICTION OVER CORPORATIONS  *************

******************************************************************
Implied Consent to jurisdiction by conducting in-state business activities

Minimum Contacts (In Personum)

Definition



- "Minimum contacts, such as the exercise of jurisdiction, does not offend traditional notions of fair play & substantial justice"


Application


1) Specific-Enumerated Acts Statutes "Certain activities give rise to jurisdiction" or


2) Due Process Limit - Exercise jurisdiction to the limits of the Constitution (14th)


2 Types of Jurisdiction



General - (∆/forum) (EX: ∆ is there-->May sue for anything)(MC: Substantial/Ongoing & Systematic)


Specific - (∆/forum/litigation) (EX: ∆ hit me in TX-->Fair to sue in TX)(Contact not enough, must purposefully avail)

Constitutional Limitations

- Adequate notice, Adequate connections, Fair/Reasonable

Fairness/Reasonable Factors

1) Burden on ∆ (Distance Increases)


2) π's Interest


3) States Interest


4) Efficiency (Resolving Controversies)


5) Substantive social policies


*2-5 Must be very strong to defeat minimum contacts

******************* GENERAL JURISDICTION  *********************

*******************************************************************
- Unlimited power that looks at relationship between ∆ & the forum (∆/Forum)


1) ∆/Forum



2) Dispute Blind



3) Contacts are Substantial, Continuous & Systematic



4) Sufficient Notice

Minimum Contacts

General



- Contacts must be extensive but don't have to relate to the litigation



- Only ∆'s contacts matter



- Large Corp: π may forum-search, but may be cost-prohibitive. State may be too removed from case


Requirements



1) Substantial general business activities (not just ongoing)



2) Must be Substantial, Continuous & Systematic


Enough


- Corp: Ongoing business activities very important 



- Headquarters



- Principle place of business



- Incorporation Location



- High number of retail stores



- Manufacturing


Not enough (+1 may be enough)


- Advertising



- Purchases



- Solicitations



- Internet sales


Example



- Wal-Mart subject to GJ in TX bc 340 stores (GJ may not be reasonable in a state where only 1 store) 

******************* SPECIFIC JURISDICTION  **********************

*******************************************************************
Specific Jurisdiction


Basis



1) ∆'s contacts w/ the forum must relate to the litigation (D/Forum/Litigation)




- Dispute Specific





- Must be causal connection





- Material Element of Claim





- Sliding Scale (was enough related)





- Most narrow view: 1 element must occur in forum



2) Purposeful Availment 



3) Fairness & Reasonableness


General



- May have in +1 state

State Long-Arm Statutes

Definition

 

- The way a state authorizes itself to go outside state boundaries to bring in out-of-state residents


- Service of Process defines circumstances & provides mechanisms for bringing in out-of-state entities


General



- Authorize jurisdiction to max extent allowed


- Only interpreted by states



- When removed to FedCt--> Apply state LAS



- Constitutional Sources




Due Process Clause  "No state shall deprive any person of life, liberty, or property w/out due process of law"





1) Adequate connection between ∆ & the state





2) Notice




Full Faith & Credit Clause




- State must abide by judgments from other states





- Exception: No jurisdiction


Texas: "TX LAS reaches to the limits of due process to the max extent allowed by the Constitution" (!)

Unreasonable LAS: If you injure a Frenchman anywhere in the world, they can sue you in France

Purposeful Availment

Requirements



- ∆ must direct contacts at the forum that give rise to the litigation. 


Views


1) Is the contact an element of the cause of action (Narrow)



2) Substantial Connection/Proximate Cause (middle view) (Majority)



3) But-for Type analysis: But for this contact, would the cause of action have arose? (Broad)


General



- Policy: State Regulatory Interest



- Don't need to impact undue burden



- Harder to prove if ∆ never physically enters the state



- Foreseeability of being sued in state, not of product going there (not enough alone)



- Minimum Contacts not enough (PJ)


Sufficient Signs


- Employee works in state & activities give rise to litigation



- Company benefits from forum

******************  NATIONAL JURISDICTION  *********************

********************************************************************
Diversity Jurisdiction

P (NY, NY)  vs. D (NY, NY, Germany--->OK for state Ct


P (AZ, AZ) vs. D (NY, NY)---> Fed. Ct


- 2 People suing on a non-Fed cause of action

-------------------------

Rule 4(K)(1)(a)

"Service on ∆ inside US can be basis for Personal Jurisdiction when they are not subject to jurisdiction anywhere in the US"

General


- Goes to FedCt


- FedCt use states' LAS

- Power given by Congress

- EX: Securities, Bankruptcy, etc (not on essay)

Rule 4(K)(2) Requirements for when LAS doesn't apply

1) Claim arises under Fed Law when

2) ∆ not subject to jurisdiction anywhere in the US &


3) Min. contacts with US as a whole
Internet/Websites: ALS Test


- Purposeful targeting of forum (Not just interactivity)

- Modified version of Zippo Test (Rhodes criticizes)

1) Directs electronic activity into the state


2) W/ intent to engage in business


3) Creates cause of action cognizable in state Ct.

Effect of Minimum Contacts on Traditional Bases of Jurisdiction


A) Property-Based Jurisdiction


1) In Personum: Against a person & want DAS


2) In Rem: Against the world & want property



3) a) Quasi In Rem Type I: Subject of Dispute is property (attached)



    b) Quasi In Rem Type II: Subject of dispute something other than property. Claim Unrelated.



- ∆ must still meet min. contacts (Shafer v. Heitner) 




- Property only relevant to the point that it supports SJ




- Presence of property alone doesn't establish jurisdiction (unless suit is about that property)




- EX: Wants house bc ∆ failed to pay for services

B) Transient Service


Rule: Voluntary & knowing presence in a state support service of process




- EX: Husband served when traveling to visit his children



2 Approaches (Burnham v. CASupCt) *both concur




Scalia's View: Historical precedent upholds transient service of process





Fraudulent Enticement: Involuntary presence due to fraud negates (coercion, etc)




Brennan's View: Upholds transient service: Traveler enjoys "fruits & benefits" of the states economy.

Ways to meet Due Process Req't


1) Consent (Express)


2) Domicile


3) Minimum Contacts (Applies when no consent, domicile, transient service in state)


4) Presence
*****************  SUBJECT MATTER JURISDICTION  *******************

************************************************************************

Personal Jurisdiction = Where? [power]  vs.  SMJ = Authority of Ct over particular types of suit [subject matter]
Constitutional & Statutory Framework


General



- Cts of limited SMJ-->can only hear particular types of suits



- Not waivable



- May be brought up at any time by either party or Ct (Sua Sponte)



- May have Diversity Juris or Fed Question, no need for both



- Fed Judges have duty to check for SMJ under all circumstances


Power Given By:



1) Constitution - Article III (Congress may establish lower FedCts & decide jsd)



2) Fed. § - Limit the scope of SMJ (narrower), Legislative Authorization


2 Types of SMJ suits



1) Justicability Doctrines 




- Judicial power of FedCt extends to only certain "cases or controversies"



2) Heads of Jurisdiction: Diversity & Fed Question 




- Specified Categories in Art. III


2 Step Process to determine if jurisdiction exists



1) Is there Constitutional Authority to hear the particular suit in FedCt? &



2) If yes, Is there statutory authority over the type of case?


Exceptions FedCt will not hear



1) Domestic Relations



2) Probate

DIVERSITY OF CITIZENSHIP JURISDICTION         28 U.S.C. § 1332 Requirements


1) Complete Diversity


Jurisdiction when:




1) Citizens of diff. states or 




2) Citizens of state &, foreign citizens/subjects



Citizens of diff. states (a)(1)




Requirements





1) US Citizen & 





2) Domicile - Domicile + Intent to Remain




General





- Domicile: Resident + Intent to Remain (!)


Individuals: Diversity when they belong to the state in which they are domiciled



Individuals Domiciled Abroad: US citizens domiciled abroad cannot go into FedCt



Corporations: A corp has dual citizenship, so the state it belongs is both the:




1) Place of incorporation &



2) Principle place of business (Nerve Center Test)



Complete Diversity




- No party on one side (v) is a citizen of the same state as opposing parties



- Complete Diversity usually req'd




- Citizenship determined at time of filing



- Fed law governs




- Look at people who are suing, unless infant/incompetent




- Cts don't favor-restricted



Policy: To protect against out-of-state bias & against xenophobia



Examples




- TX v. TX-->No complete diversity




- TX v. TX & OK --> Not complete Diversity




- TX & TX v. CA & Wash -->Complete Diversity 



Minimal Diversity



- Constitution only requires minimal diversity 




- BUT, not enough for the statute




- Policy: Avoid overburden on FedCts



Class Actions




- § 1332 (d): Minimal Diversity OK



Alienage Jurisdiction




- US Citizen on one side & aliens on the other




- Diversity judged by US presence.  Must be on one side (Eliminate aliens to determine)




Examples




- TX & TX vs. Britain & France-->Complete Diversity bc state on one side, aliens on the other





- TX & Britain vs. France--> No Complete diversity bc US





- TX & Britain vs. France & CA --> Complete Diversity bc states are diff on both sides





- TX & Britain vs. France & TX-->No Complete Diversity bc state same on both sides





- TX & Britain vs. Britain & CA--> Complete Diversity bc states diff on both sides, Alien may be same on both sides



Corporations (c)(1)




- State where incorporated &




- Principle Place of Business (Nerve Center Test) (!)


P'ships, Unincorp. Joint Stock, Unions, etc



- Everything other than corporations




- Are a citizen of every state they have a member-->FedCt Unlikely



- EX: El Paso incorp. in Delaware, TX Principle Place of Business-->Citizens of both states


2) Amount in Controversy


Rule § 1332(b)(2)




1) "Must exceed $75,000 exclusive of interest & costs" (!)


General




- Only count amount that goes to jury, not extra costs





Exception: Fees allowed by § (EX: Deceptive Trade Practice Act allows recovery of attorney's fees)



 
- Amount in Controversy, not amount recovered (EX: Request for DAS)





- EX: 75K necklace lost by hotel negligence, can recover max $500 based on hotel policy




- Per π & per ∆ (single π, not all)





- EX: π claims for costs of 2 separate claims-->May combine even if unrelated





- EX: π vs. D1, D2, D3--> OK




- Aggregating Claims





- Cannot aggregate amounts b/w claims






- EX: Single π v. multiple ∆'s (in this case, must be >75K)





- Can aggregate claims if:






- A single π v. single ∆






- Multiple π's v. single ∆ & the π's claims are common & undivided







- EX: Legal relationships







- EX Against: Parent & Child in car accident - 2 separate claims






- May include punitive DAS



Proving Amount of Claim




- π must show good faith to believe recovery is possible (low burden)




- For ∆ to dismiss claim for failure to meet the amount in controversy, ∆ must prove to a legal certainty the claim is less than AIC (high burden)

FED. QUESTION JURISDICTION               "Arising Under Jurisdiction"
Substantial Federal Issue



Constitutional Grant



- Fed judicial power extends to all cases arising under the Constitution, laws, & treaties of the US 



- Interpreted broadly under the Constitution



- Gives Congress room to statutorily create FQJ if it serves Fed Interests



- Cts prefer this method


Statutory Grant 28 U.S.C. § 1331. Federal Question


- "DistCts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the US"


Policy



- Best for Fed judge to hear Fed Questions



- States may not uphold federal rights



- Less discriminatory bc no election pressure


2 Ways a claim can 'arise under



1) Action arises from or is created by a Fed §. (Look at well-pleaded complaint)



2) Important Fed. Ingredient
- Arises under state law but requires interpretation of a Fed Question


Well-Pleaded Complaint Doctrine (Mottley)



Rules




- Fed Issue must be in π's complaint w/out anticipating possible defenses or counter-claims




- The mere allegation of an anticipated defense arising under FedLaw doesn't create a Fed Question giving a FedCt jurisdiction



Policy: Ct determines jurisdiction at the outset, based on π's complaint 



General



- Allows case to be brought by possible ∆'s




- Declares the rights, duties, or obligations of each party in a suit




- Doesn't order action or result in any award of DAS to any party to the case





- EX: Is it ok to breach the K?; Declaration: "No this is not a breach of K"




- Method around WPC is Declaratory Judgment
2 Tests of SMJ


1) Holmes Test: (Minority)



- Suit arises under law that creates the cause of action



- EX: Federal Right & Remedy-->Federal Law/Ct


2) Substantial Federal Issue Test (Majority)


- Even if state law creates the right to sue, there can be FQJ if the right to relief:




1) Necessarily depends on a substantial issue of FedLaw &




2) Accepting jurisdiction would not offend the Fed-State balance

****************  REMOVAL JURISDICTION (SMJ)  ****************

******************************************************************
How to take the case to FedCt
28 U.S.C. § 1441 


- When a case that can be tried in State Ct is removed to FedCt (SMJ)


- Only ∆ can remove (!)

- Cannot remove FedCt-->State Ct


- Removal only to same District & Division (go to closest FedCt)

Removal must be based on


1) Fed Question Jurisdiction or


1) Must meet Well-Pleaded Complaint Doctrine or


2) Must meet Holmes Test or Substantial Fed Issue Test


2) Diversity Jurisdiction



- ∆ cannot be a citizen of state in which action is brought

2 Exceptions (!)

1) Congress may make Fed claim non-removable (Will give § to us on test (!))


2) π is master of his complaint



- May assert only state claim even if Fed claim exists to keep in state Ct



- Don't mention Fed claim bc ∆ can remove

Notice of Removal

- ∆ must file a notice of removal in 1) FedCt & 2) State Ct


- 30-day time limit to give notice (following complaint) (!)

- State Ct cannot do anything on the case until remanded (even if removal ungrounded)

Examples (all $ over 75K)

- π (TX) sues ∆ (TX) in State Ct. ∆ asserts Fed counterclaim --> π can't remove


- π (TX) sues ∆ (OK) in FedCt --> ∆ can't remove from state to FedCt


- π (CA) sues ∆ (OK) in CA State Ct -->∆ can only remove to CA FedCt


- π (TX) asserts Fed Claim against ∆ (TX) --> ∆ can remove (Fed Question)


- π (CA) sues ∆1(CA), ∆2 (NY), ∆3 (TX) --> ∆ can't remove under Diversity Juris. (∆ may add citizen of π's state to destroy diversity)



- 1 Year Exception Claim: If ∆1 settles, other ∆'s can remove w/in 1 yr of case filing
********************  THE PROPER COURT  *********************

************************** VENUE ******************************

Proper place to file suit, waivable.

Which Ct in fairness & convenience can take the case?

Basic Provisions  28 U.S.C. § 1391

Definition



- Which Ct in fairness and convenience can hear the case?



- Based on convenience to ∆. Not concerned w/ jurisdiction. Statutory rule that further limit the possible Cts


General



- Venue rules are based on Districts



- Divisions are w/in District (TX 4: NSEW)




- EX: Galveston case, can't say SDist. venue improper


- Venue is not jurisdiction, venue is waivable


Rules



1) Local Action Rule: Real Estate actions re: title must be filed in district land is located



2) Transitory Actions: Subject to venue in more than one county




1) Venue is proper where ∆ resides if all ∆'s reside in the same state





- Reside: Residence or domicile





- Any venue where corp subject to PJ





- EX: π (TXND) vs. ∆1(TXSD), ∆2 (TXWD), ∆3(OK) --> Venue proper in TXSD, TXWD, or OKDist




2) Venue is proper where a substantial part of counts or omissions giving rise to claim occurred

Transfer of Venue


 §1404 Convenience Transfer



- For convenience of the parties & witnesses,  & the interests of justice



- Only transfer to where action "might have been brought"



- Change of Ct, not change of law (Diversity Case) (!)


- Apply law of original place filed



- Consider: Witnesses, Parties, Evidence, Efficiency, Jurors, Familiarity w/ law



- Modern: Always used FedCt-->FedCt (non FNC)

§1406 Transfer for Improper Venue



- π's venue selection is improper


- Ct may transfer (or dismiss)



- Law of transferee Ct applies


- May follow a 12(b)3 Motion to Dismiss for Improper Venue
Motion to Dismiss based on Forum Non Conveniens (FNC)

General



- Dismissal (not a transfer) bc more convenient forum exists outside US



- FedCt: must show there is an adequate (not as good as) alternate forum in another country


- Factors must substantially outweigh the choice of forum



- May apply even if FedCt jsd proper



- Choice of law doesn't follow



- Private & Public Factors outweigh π's interest (Piper)




Private Factors:(interests of parties & witnesses)





- Access to Proof, Access to witnesses (compulsory process), View of premises



Public Factors: (interest of legal system)




- Ct congestion, Jury duty on unrelated community, Interest in resolving local dispute locally, Avoid applying foreign law

Diff from §1404 Convenience Transfer


- Must be stronger showing than §1404 Convenience Transfer (consider same factors)



- FedCt-->Foreign Country (§1404 doesn't apply to foreign law)



- Do FNC when no other way out of state

FNC in State Practice


- FNC bc state can't transfer to another state 

2 Tests of SMJ


1) Holmes Test: (Minority)



- Suit arises under law that creates the cause of action



- EX: Federal Right & Remedy-->Federal Law/Ct


2) Substantial Federal Issue Test (Majority)


- Even if state law creates the right to sue, there can be FQJ if the right to relief:




1) Necessarily depends on a substantial issue of FedLaw &




2) Accepting jurisdiction would not offend the Fed-State balance
Review

π has 1st choice in all

PJ


FedCt - 12(b)2 Motion to Dismiss for Lack of PJ

SMJ


FedCt - 12(b)1 Motion to Dismiss for Lack of SMJ


Remove if in StateCt to FedCt

Venue


- May be appropriate under § 1391 or if removed from State Ct


- If removed to FedCt, goes to closest District & Division (Don't need to meet § 1391 venue rules)


- 12(b)3 - Motion to Dismiss for Improper Venue (Dismiss or Transfer) 


- Forum Non-Conveniens: Dismiss entirely

**************  ERIE DOCTRINE: CHOICE OF LAW  ***************

*****************************************************************

Horizontal Choice of Law - State v. State (Not important for test)   "FSC, Choice of Law Clause, Consent to Jsd"

- Minimal Constitutional Limits - Min. relationship of states law to dispute (aka Most Sig. Rltshp Test)


- Use state law where injury occurred


- § of Limitations, Choice-of-Law are subject to state law


- Choice-of-law based on forum where lawsuit filed (!) 

Vertical Choice of Law- Federal v. State   (Erie Issue: What law applies?)

Erie, the Rules of Decision Act, & Ascertaining State Law



The Rules of Decision Act (RDA)




Definition




- The laws of the several states, except where the Constitution, treaties, or Fed § otherwise require,  shall be the rules of decision in civil actions in FedCt in cases where they apply





- State law is valid, unless Fed law exists




Foundation





- Founders believed i 'Natural Law,' the utopian 'true law' they must discover ('omnipresence up in the clouds')





- Believed Ct decisions were evidence of the 'true law'





- Civil War led to diverging state interests, state law no longer uniform





- Meant FedCt could give totally diff. verdict than StateCt




Swift




- Issue: Whether Ct must abide by judge-made state CL, or general CL which they believed was better





- Overturned by Erie, resulting in dismissal of RDA general CL



Erie Doctrine




- Overturned Swift




- Case was filed in NY, bc counsel feared PA judge may use PA law rather than CL




- Reasons to overturn Swift





1) Discrimination - Non-citizen could pick Ct, & deny ∆ equal protection under law





2) Forum-Shopping - FedCt & State Ct verdicts could be radically diff





3) Political Defects - Swift misread RDA. More likely that their view of law changed (Rhodes)




Holding





- There's no general CL, but there is FedCL in areas of Fed Question





- FedCL: Binding, must be strong Fed interest (EX: Fed§, Treaty, Not tort, K rules)(Won't test)





- Eliminated issues above & provided equal protection under the law. 





- Substantive state law applies when no Fed law to apply (!)



Policy: Prevent forum shopping & create uniformity in State & Fed law (equal protection)


Federal Common Law after Erie



Subject Matter Jurisdiction (Main issue is whether substantive or procedural)




Federal Question





- Apply Fed Substantive Law & Fed Procedural Law




- FedCL after Erie only exists in decisions related to Fed Question





- Ruling is binding




Diversity





- FedCt req'd to apply state substantive law of state it is sitting, including that states' conflict of law rules 



Concerns: Whose procedural law applies? (See Procedural Law below)
Procedural vs. Substantive Law


Substantive Law in FedCt of Non-Federal Claims


Substantive Law - Dealing typically w/ prior Ct conduct, & its implications (State Law)




1) Discourage state/fed forum shopping




2) Avoid Inequitable Admin of Laws: At the outset of the case, if FedCt ignores state law on this issue, will it cause litigants to flock to FedCt?

Procedural Law Applicable in FedCt



Procedural - Dealing w/ things enforcing rights. Litigation process


Standard of Review - How much deference an AppCt is going to give to a lower Cts ruling




General




- Fact-finding: Must be clearly erroneous





- Administrative: Must be abuse of discretion (TrCt judge has broad discretion)





- Legal Questions: De Novo review (As if for the 1st time)



Outcome-Determinative Test (York)



- Would the outcome change between Fed/State Ct?





- Too broad. Any small change between State/Fed Ct could change the outcome





- EX: Refusal to comply with font standard could change case outcome (may be den'd)




- Modified by Hanna





- When a Fed/State law conflict, Fed Law wins if it fits w/in the Rules Enabling Act (below)


Rights & Obligations of the Parties




- If Fed practice is diff from state, is it bound w/ the rights & obligations of the parties?




- EX: Req Fed π to comply w/ a state § req'g stockholders suing a corp office on behalf of the corp, to post bond (Cohen)



Federal Procedural § & Rules




- §1404, §1406, §1446, §1447, etc




- Pre-1938: Would get FedCL, but state procedures




- Post-1938: Rules Enabling Act



Rules Enabling Act 




- Gave USSupCt power to adopt FRCP for FedCt




- States must comply w/ FRCP, which must comply w/ the Rules Enabling Act




Requirements




1) Must be strictly procedural





2) Cannot abridge, modify, or enlarge Fed. substantive rights



Policy of Erie



1) Discourage State/Fed Forum-Shopping (looking for the best law for your case)




2) Inequitable admin of laws 





- At the outset of the case, if the FedCt ignores state law on this issue, will it cause litigants to flock to FedCt?

Another Way to Look at Erie:


Substantive Law Issue



- RDA Governs



- Gov't rights & obligations are outside of conduct



- State Law applies


FRCP



1) Is there a Fed § or FRCP on point broad enough to cover this?



2) Does FRCP comply w/ the Rules Enabling Act? (MEA state substantive right)



3) FRCP Constitutional?



4) Twin Aims Test (Hanna)


York's Modified Outcome Test



- Modified bc of Byrd Balancing Test:




- Primary behavior: Apply state law




- If form & mode--> Does it promote the twin aims of Erie?





- Forum-Shopping





- Inequitable Admin of Laws




- Countervailing Fed Interests?
**********************  NOTICE & SERVICE  ************************

********************************************************************
Service=Delivery, informs ∆ of suit, gives Ct power over ∆     Process=Thing served on ∆, Summons & Complaint

Constitutional Notice Standard (Rule 4) (!)

- "Notice Reasonable calculated under all the circumstances to appraise or to inform interested parties of the pendancy of the action & afford them an opportunity to present their objections"


Reasonably calculated


- Must use Reasonable Means



- Must be what someone who wants to inform an absentee would use



- EX: Inform of high school reunion



- No req't to receive


Views



Mullane - Notice by publication OK, but use more effective means if possible



Jones - Actual notice not req'd, EX: door ok unless know it was removed


Types



Personal Service - Always sufficient, Not always Req'd (Best)



Mail - Must mail if address known (TX: Certified mail ok, signature)



Email - May be adequate if no alternate



Newspaper




- Inadequate alone or no other way to give notice or



- OK if supplements another post


Test :Which Notice to Use


- How many people have an interest?



- What kind of interest?



- How much $ at stake?


Lack of notice


1) May lose opportunity to make trustee answer for negligent/illegal acts



2) May lose property right

Service

General



- 120 days to service



- Rules written by a committee of judges, scholars, & practitioners


Waiving Service



No Waiver




- ∆ has 20 days to respond




- Ct may impose motion fees (atty & costs) if ∆ unable to show good cause



Waiver



- ∆ has 60 days if they waive




- Doesn't waive objection to PJ or Venue


Individuals & Corporations



1) Actual personal delivery or


2) Leave at dwelling w/ person of suitable age & discretion or



3) Agent for service of process (business or K)(Office OK if Corp) or



4) Request waiver through mail (§ of Limitations issue if urgent) or


5) Procedure of state where Ct sits or where service is made


If ∆ thinks service is insufficient



12(b)(5) Motion to Dismiss for Insufficient Process



- Contests summons (Not how you received, just that something was wrong in it




- EX: Parties' name spelled wrong



12(b)(4) Motion to Dismiss for Insufficient Service of Process




- Contests method of service or non-delivery
************************  PLEADINGS  ****************************

******************************************************************

Pleading - A written statement by the parties setting forth their claims & defenses (+jurisdiction?)
Introduction

Parts



Complaint - π's filing setting forth his/her claims



Answer  - Response of ∆ to the claims asserted by π



Counterclaim/Answer to - Same as above


Purpose



- Give parties notice of claims & defenses



- Use in discovery: What is needed to discovery



- Tells judge what case is about to judge relevance of info


General



- Don't have to specify cause of action, but common



- Don't have to specify §, as long as based on one



- Can't be too conclusory (EX: ∆ was negligent & owes DAS)



- ∆ Default Judgement - ∆ no show, Concede all allegations except jsd & venue



- Motion - Application in writing to the Ct for an order 


History/Development of Pleadings


English CL




- Purpose: Pinpoint main fact




- Effect: Chancellors led to rise of equity-->Rigid separation of Law &. Equity



Modern: FRCP




- Law & Equity Merged, Less Rigid




- Notice Pleading: Notice of claims & defenses


Motion vs. Pleading



Motion: Seeks affirmative action by the Ct



Pleading: Statement of Claims (Wish list)

Ethical Responsibilities in Pleadings  Rule 11 (Garr)


Pleading Signature Specifies:


1) Not for improper purpose (EX: harass, delay, increase costs) &


2) Legal argument warranted by:




- Existing law or 




- Non-Frivolous argument for extension, modification, or overruling of law (Must disclose you aren't ignoring existing law)



3) Factual Allegations have or likely to have evidentiary support



4) Denial of factual contentions have or likely to have evidentiary support




- Answer: No general denial in FedCt bc denies everything (Address, etc)


Professional Negligence in Non-Compliance



- Failure to abide by your responsibility--> Sanction



- Don't sign if unsure



- Party can bring motion for sanction



- Discretionary & go to Ct (not opposing party)



- Party has 21 days of safe harbor to amend pleadings after a motion for sanctions is made 


Under Erie



- May not modify, abridge, or a substantive right (Rules Enabling Act)
π's Original Complaint


1) Substantive Law, Allocation, & the Prima Facie Case



Procedure - Mechanism for enforcing substantive rights



"Conditional Imperative" - What needs to be recovered




- Examines Substantive Law




- Makes a Prima Facie case




- "If, if, if, then" ("unless" - affirmative defense)




- EX: If two persons make a K, & if..., then...



Prima Facie Case




- The parts of the conditional imperative π must allege




- Allegations must satisfy each prima facie element




- EX: Negligent -->Allegation must disclose ∆'s duty


1) Burden of Pleading - Include facts w/ allegation to avoid Motion to Dismiss for Failure to State a Claim



2) Burden of Proof - At trial




1) Burden of Production - Party must produce evidence of an issue for jury (π?) &



2) Burden of Persuasion - Who has to prove the case to the jury? Party bears the risk of non-persuasion. Fair Preponderance of the evidence (π/∆)


2) Sufficient Statement of the Claim (Allegations+Facts=Plausible Claim for Relief)


Complaint Requirements       Rule 8(a)   (!)



1) Statement of Jurisdiction &



2) Statement of Claim - "Short & plain statement of the claim that pleader is entitled to relief" &



3) Demand for Relief




4) Contact Info (Name, Address, Telephone #)



Statement of Jurisdiction




- Federal - Must be SMJ bc never waivable




- PJ not req'd, but not bad practice




- Federal Question - Must specify why (Consitution, §)



Statement of Claim



Historical Comparison





Historical: Conclusory statements acceptable 





Modern: Require plausible claim for relief (Policy: Spare large discovery expenses)




Policy: Spare large expense of discovery process




Test to Evaluate a Claim (Twombly)





1) Eliminate conclusory allegations (EX: There was an agreement to restrain trade)





2) Remaining allegations state a plausible claim for relief 



Demand for Relief



Technical Requirements




- Caption: Name of Ct, Title, File #, Name of Document




- Info must be in #'d paragraphs




- Statement of Jurisdiction




- Statement of Claim




- Demand for Relief




- Signature Line: Rule 11 (Ethical Responsibility)

∆'s Answer 


Contains



1) Admit, deny, or state insufficient information 



2) Affirmative Defenses (12(b) Motions)


Admit



- Once admitted, π doesn't need to show factual evidence


Denial



- Insufficient Information operates same as denial



- Don't deny the allegations by admitting an inconsistency, keep it simple



- π has burden of proof



- π doesn't have to answer to Affirmative Defense, π is presumed to deny


Failure to Respond



- Default Judgement



- ∆ asserts all claims


Timeline



- 20 days to respond. 60 days if service is waived



- 20 days to amend after filing



- 60 days if outside US


Motions & Defenses in ∆'s Answer



Rule 8 Affirmative Defenses (Only apply defense needed - No need to List)  Rule 8



- Contributory Negligence




- § of Limitations




- § of Frauds




- Laches




- Payment




- Release



12(b) Defenses (LLIIIFF)




Jurisdictional Dismissals, not on merit (May go to another venue)





- 12(b)1 Motion to Dismiss for Lack of SMJ





- 12(b)2 Motion to Dismiss for Lack of PJ (Waivable) (Complaint or Venue)





- 12(b)3 Motion to Dismiss for Improper Venue (Waivable)





- 12(b)4 Motion to Dismiss for Insufficient Process (Waivable)





- 12(b)5 Motion to Dismiss for Insufficient Service of Process (Waivable)




Opportunity to litigate on the merits dismissal




- 12(b)6 Motion to Dismiss for Failure to state a claim upon which relief can be granted






- Contests the substantive sufficiency of a claim (no cause)





- 12(b)7 Motion to Dismiss for Failure to join a party under Rule 19 "Indispensable Parties" (Joinder)



Motion for More Definite Statement




- Contests the sufficiency of a claim, such as heightened pleading req's



Failure to Include Motion




- Defense/Motion waived if ∆ makes a motion & doesn't include 12(b)2-5 & Motion for More Def. Statement



Challenging the Legal Sufficiency of Complaint




General





- Factual Allegations, not conclusions





- Plausible Claim for Relief




Motion for More Definite Statement





- So vague & ambiguous that ∆ can't be expected to respond (Rare) (Waivable)




12(c) Judgement on Pleadings (similar to 12(b)6)





- Legal sufficiency of complaint
AMENDED PLEADINGS Rule 15

- May amend during & after trial (EX: Pleading/Evidence don't conform)


Policy: Decide case on merits, not on pleading technicalities (Ct. is very forgiving)

Amendments before Trial


General



- Replaces previous pleading


Reasons to Amend



- Mistake, Forgot, New info from Discovery, etc (EX: Fraud discovered)


2 Types of Pretrial Amendments



1) Amend as a Matter of Course




1) Is a responsive pleading permitted? 




     AKA: "Is the other side going to have to respond w/ a pleading, to what I'm filing (counterclaim/cross-claim)?"





- If Yes - May amend once, until the responsive pleading is served 






- Must be answer, Motion doesn't count





- If No, 21 days to amend 






- Allows you to preserve a defense under 12(b) (!)





- This is the one back-up plan, doesn't work if you file a motion (must be answer)






- If not allowed, the action is not yet on trial calendar




General





- Don't need permission from Ct





- May amend 1 time





- Before served w/ a responsive pleading




Simple Explanation




- If π files complaint, may be amended one time as a matter of course until ∆ files answer





- If ∆ files answer (?), it can be amended one time w/in 21 days as a matter of course


2) Amend w/ Consent of Opponent Party or Leave of Ct


Relate-Back Doctrine - (In sum, harder to relate-back when dealing w/ parties, rather than claims) (!)


In Claims




- New claims may amend complaint after §oL expires, if related to same transaction/occurrence

 


- Policy: Purpose of notice was given before §oL expires, allowed




- EX: π files suit just before §oL expires.  Discovers fraud after §oL expires.  



In Parties




- Doesn't apply to relation of parties (bc no notice) 




- EX: If you sue XYZ Corp, then find you should have sued XYZ Co.





- If same party that received notice--> Allowed





- If diff party & never received notice--> Not Allowed

Supplemental Pleading  


- Event that occurred since pleading.  Doesn't replace previous pleading.

- May add claims & defenses that didn't factually exist at the time of the earlier pleading


- EX: π sues for unpaid rent, adds more unpaid rent after suit filed

Difference between Amended & Supplemental Pleadings

Amended Pleading


- Deals w/ stuff that happened before the suit



- Totally replace prior pleading



- Common


Supplemental Pleading


- Deals w/ stuff that happens after the suit



- Doesn't replace original pleading



- Rare


Dismissal



With Prejudice 




- Can't refile in same Ct w/ an opportunity to litigate on merits




- Occurs due to repeated error after opportunity to correct


Without Prejudice - Judge may allow opportunity to amend

***************  COUNTERCLAIMS & CROSS-CLAIMS  ************

******************************************************************
Counterclaims or Cross-Claims

General


- Must respond w/ an answer, same process



- Has all motion options but jsd motion unlikely (bc asserted by initial complaint)

CounterClaims

Definition



- Claim for relief asserted against an opposing party in response to opposing parties affirmative claim for relief



- I'm rubber not glue, file counterclaim & it sticks to you


2 Types



1) Compulsory CounterClaim




- Arises out of the same transaction/occurrence that's subject matter of original claim




- Counter-claimant req'd to assert they arise out of the same transaction/occurrence




- Must assert in the same action, otherwise waived (punishment)



2) Permissive CounterClaim




- Doesn't arise out of the same occurrence, thus it is optional


Test: Whether it is Permissive or Compulsive



Compulsory




Logical Relationship Test (Does it make sense to try it together?)





- Trial Convenience (prod, witnesses, factual circumstances)





- Parties Expectations





- Logical Connection - Time, Events



Permissive

Cross-Claim 

Definition



- Claim by one party against a co-party that arises out of same transaction or occurrence, as either the original claim or counter-claim


General



- Not compulsory, no punishment for not asserting



- Broader interpretation since no punishment



- Makes more sense to try it together since parties already present



- Think of as stab-in-the-back

*****************************  JOINDER  **************************

******************************************************************
Joinder 
Rule 19

Policy: Trial Convenience & Efficiency

Joinder of Claims



Anchor Claim, Affirmative Claims for Relief (???)




- Once one good claim, may join many claims to it




- Ct may sever them if unrelated

Joinder of Parties - When more than one π/∆ join together 



- Easy concept, only about 20% get pts.  Pinpoint the common issue of law (only 1 time) (!)


Requirements



1) Claim must arise out of the same transaction/occurrence 




2) Common issue of law or fact in the action (pinpoint 1 law/fact) (!)



Mandatory Party Joinder




- Req'd to join parties (assuming jsd over them), in 1/3 circumstances




- Rare, Exceptional circumstances only




- Exam: Know what a req'd party is, when they are req'd to join (the simple stuff, not too in-depth) (!)




1) W/out the party that's not being joined, complete relief cannot be afforded.






Policy: Protect the absent parties' interest






Example






- π sues, claiming ∆ fraudulently forced him to sign a K between π, ∆, & X.  







- X req'd to join bc K can't be rescinded w/out them present





2) Prevent absent party from protecting interest





3) Risk of Inconsistent Obligations






EX: In another suit, X sues to enforce K.  (Prevents diff judgments)



Interpleader



- When competing claims, person who owns the property (π), puts it in the Ct registry to decide ownership.




- Parties litigate ownership, rather than involving π (Don't need to know)




- Like basketball referee in a jump-ball



Intervention




- Process by which 3rd person, who isn't part of the suit, tries to come into the suit




- Motion to Intervene in the Lawsuit, Rule 24




2 Types 





Intervention by Right: (???)




Permissive Intervention






- Permission granted by Ct



Impleader (3rd Party Claims)




- May file a 3rd party complaint against a person who is/may be liable, for all or part of the claims asserted against the 3rd party π




- Seeking contribution/indemnity from the party you are bringing in




- Think of as: If I'm liable to π, you are liable 




Example 





- π sues PB Gun Co (∆).  ∆ says they are entitled to indemnity/contribution from PB Pellet Co. 





- PB Pellet can counterclaim back against ∆. 





- π-------->∆------->∆2------>∆

******************  SUPPLEMENTAL JURISDICTION  **************

******************************************************************
Supplemental SMJ over Joined Claims & Parties
Claim-by-Claim Basis


1) Individual SMJ for claim


2) Supplemental Jsd - Allows FedCt hear claims substantially related to the original claim, when they don't meet SMJ req's

Requirements


1) Fed-State claim must be "Constitutional Case"


2) Common Nucleus of same operative fact



- Will always satisfy if out of same transaction or occurrence


3) Same case or controversy

- Ct may hear additional state law claims

CounterClaims
CrossClaims 


- Can fall under supplemental jsd arising under the "same transaction or occurrence" (§1367(a))


- As long as it doesn't violate diversity

Joinder of Parties


- In FedQuestion cases, SuppJsd always available as long as the common nucleus of operative fact test is met


- In Diversity cases, π's can't join additional parties



If Multiple ∆'s Joined




No Supplemental Jurisdiction under Rule 20




π----->∆1 (100K) + ∆2 (10K) (Under Rule 20)



If Multiple π's Joined




- Presents a problem bc not covered by §1367



- π1(100K) & π2 (10K)--->∆

28 USC §1367 Supplemental Jsd (!)

a) Fed Question: Supplemental jsd exists over all claims forming part of same case or controversy under Article III


b) Diversity Limitations: No Supplemental jsd if:


- Diversity: There's no supplemental jsd by π's against parties (∆) joined under: or



- Rule 14: 3rd party practice or



- Rule 19: Necessary & Required or 




- Rule 20: Permissible Parties (joining 2 ∆'s) (!) or



- Rule 24: - Intervention



- No Supplemental jsd over claims by persons proposed to be joined as π's under Rules 19 & 24


c) Discretionary factors for declining to exercise supplemental jsd



1) Claim raises complex state law issue



2) Claim substantially predominates over DistCt jsd claims



3) DistCt dismissed all claims over which it has orig. jsd



4) Other compelling reason to decline
**************************  DISCOVERY  **************************

*******************************************************************
Mechanics of Discovery


Purpose: Trial is search for truth, rather than blind mans bluff


Scope of Discovery



- Any non-privileged material relevant to parties claims or defenses



- Doesn't have to be admissible into evidence



- Very Broad

Methods of Discovery

Rule 26(a) Disclosure (Required Pre-Trial, Initial Disclosures)


1) Witnesses



2) Documents that support claims/defenses



3) Calculation of Expenses



4) Insurance Policies



- ∆ can't object, must answer


Interrogatories



- Written questions answered under oath



- Best For: Objective facts people typically don't know off the top of their head



- Must answer, Can't say "I don't know"



- EX: Name every Dr. you've seen in the last 10 years



- Problems:




- Too broad




- Not present to ask follow-ups




- Answered by attorneys (Avoid: What are the possible negligence claims?)


Request for Production



- Documents



- Must be broad enough to cover initial documents



- Too Narrow: Can Claim Surprise



- Too Broad: May object


Deposition



- An oral examination under oath



- Generally videotaped


Request for Admission



- Admit or Deny certain legal/factual propositions



- EX: Admit or Deny if this is admissible into evidence (30 days before trial)



- EX: Admit or Deny that PB Gun was negligent


Physical or Mental Examination



- May be ordered if physical or mental health has been brought into issue in the case



- PI, Emotional Trauma, etc

Informal Discovery



- Internet Research, Freedom of Info Acts, etc



- Cheaper, More Efficient
Privileges


Purpose: There are more important need than disclosing the material

Attorney-Client



- Protects communication between the attorney & the client



- Attorney can more adequately protect the client



- Only protects communication, doesn't protect underlying facts



- May be waived by disclosing/talking about discussions (Can't talk about the case in public)


Scope



- Difficult in Corp situations re: who is the actual client

Work Product Doctrine  Rule 26(b)3


Definition - "Qualified Privilege that one cannot get another sides work product, unless:




1) Substantial Need or



2) Can't obtain it w/out undue hardship"



Requirements



- Must be prepared in anticipation of litigation


Protects Materials Prepared in Anticipation



But, May be Discovered if:





1) Otherwise discoverable





2) Substantial Need




- Witnesses may always get their own statements (unless represented by counsel)



Constitutionality Under Erie



- If the Work-Product-Doctrine is sufficiently broad, it's constitutional & Rules Enabling Act is satisfied




- Must be strictly procedural matter (doesn't abridge, modify, or enlarge certain rights)



Policy




- Against Adversarial System to allow a party to piggyback on another's cases




- Important for Fair Trial


Concerns




- Riding on the coat-tails of another




- Attorney may need to be a witness (Can't get thoughts of attorney)




- Can see other's strategy



Doesn't Qualify




- Undue burden/hardship to get written info




- No substantial need



Opinion Work-Product




- Mental thoughts, processes, or opinions of the other attorney

**********************  DISPOSAL OF CASE  ************************

*******************************************************************
Forms of Disposal

- 12(b) Dismissals


- Motion for judgment on pleadings


- Default Judgement


- Involuntary Dismissals - Dismissal for want of prosecution


- Summary Judgement


- Judgement


- Settlement (most common)

Summary Judgement


Definition



Trial isn't necessary bc documentary proof shows no genuine issue of material fact

Documentary Proof


- Pleadings aren't proof unless they've been submitted



- Affidavits (Req's: Personal Knowledge, Confident, Facts)
No Genuine Issue of Material Fact



- Legal Implications of facts



- Facts are undisputed, question of law



- All reasonable persons would agree



- Material Fact: Facts that effect the outcome of a suit


General



- Binding, same weight as judgment


- Partial summary judgment exists



- May be granted based on affirmative defenses

Summary Judgement vs. Judgement vs. Motions



Summary Judgement




- Before Trial




- Documentary Evidence (affidavits, discovery responses, etc) (!)



- Ct not making credibility determination (Jury)


Judgement




- After Trial




- Trial Testimony, Documents



Motions: Just based on allegations

Test: Determining Summary Judgement

Who has the burden of production or persuasion at trial? (Celotex)


If party moving for summary judgment doesn't have the burden:


 
- Must show other party can't meet the burden




- Must show 1 element not established (reasonable minds could differ on element's existence)



If party moving for summary judgment has the burden of producing evidence:



- Must produce enough evidence that all reasonable persons would agree they met the burden
7th Amendment Right to a Jury & Structure of Trial


When does a right to a jury trial exist in Fed Ct


1) 7th Amendment &


2) Action at law or equity


Does a right to a jury trial exist in FedCt (!) (all we need to know)



Legal Claim: Right to Jury Trial (EX: Tort)



Equitable Claim: No Right to Jury Trial. Bench Trial (EX: K)



- Must demand

Allocating Decision-making Responsibility: JMOL, the Charge, & Post-Trial Motions


Role Allocations


Judge: Determine law & instruct jury on law



Jury: Determine facts through verdict


Motion for Judgement as a Matter of Law (JMOL)



- Made at trial, typically close to the end of the evidence

- Operates under same standards as 12(b) Motions, & Summary Judgement (see Test)



Historical 




- Motion for Directed Verdict: Judge told jury what to decide




- Motion for Judgement Notwithstanding the Verdict: Updated but not current

Post-Trial Motions

Motion for New Trial - Based on Evidence



Jury finds for ∆




- Where there's an area the reasonable person would disagree bc against the great weight of the preponderance of the evidence




- Lack of Evidence, Judge may order new trial

Motion for New Trial - Based on Instruction
******************  FINALITY OF JUDGEMENTS  *******************

*******************************************************************
Judgement


- Final decision of Ct resolving dispute & determining rights & obligations of parties

Res Judicata Overview


Policies



Private Interest: Repose/Peace, don't want parties to re-litigate



Public Interest: Judicial Efficiency & Authority (once imposed, take precedence over fairness)


Difference between Claim & Issue Preclusion (!)


Claim Preclusion 




- Only applies to exact same parties in prior suit




- EX: Bif sues PB Gun, loses.  Later decides to Sue PB Co.  Allowed.




- EX: Bif sues both.  Can't re-litigate



Issue Preclusion




- Doesn't have to be same parties




- Limited to issues to the exact same finder that resolves, narrower


Exam Tip: Res Judicata will always involve 2 lawsuits, one w/ a judgment (!)

2 Concepts of Res Judicata - Thing Decided/Adjudicated

1) Claim Preclusion- Applies to claims that were or could have been brought



Requirements




1) Final Judgement w/ opportunity to litigate on the merits


 


Applies: 12(b)6, 12(c), Dismissal for Want of Prosecution; Jgmt's: Default, Summary (as long as not a procedural issue)





Doesn't Apply to Dismissals: Rest of 12(b) Motions




2) Same Parties 




3) Same Claim





- Claims that were or could have been brought, arising out of same transaction or occurrence, Broad.


General




- Affirmative Defense




- Aka Res Judicata




- It doesn't matter how wrong the judgment: Appeal, don't re-litigate




- Applies to parties in the suit at the time of judgment (not who was sued)




- No Claim-Preclusion if not jsd (!)



Exception to Same Parties




Privity - Someone who has a close legal rltshp w/ litigating party




- EX: Trustee, Class Action Rep., Successor in Interest (buy property, can't sue ∆ for nuisance 2x)

2) Issue Preclusion 



Definition





- To prevent re-litigation of issues actually litigated & essential to jdgmt by party who litigated & lost



Requirements




1) Same Issue




2) Actually Litigated




3) Necessary or Essential for Judgement (must be part of holding)





- Doesn't have to be final judgment





- Policy: Discourage issue preclusion on things that don't matter




4) No Unfairness to party being estopped (who litigated & lost)





- Had a full & fair opportunity to litigate


General




- Exact same policies




- Aka Collateral Estoppel




- Once issue resolved, don't reconsider unless change




- Issue mu



Examples of Same Issue




- π sues Acmed for asbestosis & wins. Acme's defense: π a borrowed employee




- Then X injured & sues Acme for PI (not asbestos). May prohibit Acme from claiming X is a borrowed employee.




- Same if PPB already decided.



Non-Mutual Defensive Issue Preclusion (Bernhard)




- ∆ is not precluded by lack of privity (???)

Interstate & Interjurisdictional Preclusion

************************  BIF EXAMPLE  ***************************

*******************************************************************
Facts & Parties


- Bif: Houston Frat Brother has a paintball tournament. No goggles, wears sunglasses. Shot in eye-->Sue.


- Paint Ball Tournament Co - Houston Inc.


- Paint Ball Co - Ark Corp, pellet-manufacturer


- PB Gun Co - Ok Corp, gun-manufacturer

Remedies


- Past & Future Medical Expenses


- Lost Wages


- Future Earning Capacity


- Pain & Suffering

Subject Matter Jurisdiction



State Courts: Bif :  Could file against Tournaments Co


Federal Courts (Diversity Jurisdiction



Bif: Could file against Paint Ball Co or PB Gun Co. (bc out of state) if +75K

The Answer


Complaint: Bif claims the gun was negligently manufactured & proximately caused injury


Answer: PB Gun Co. admits they manufactured the gun

**************************  STRUCTURE  ***************************

*******************************************************************
Test : General Jurisdiction Minimum Contacts (!)

1) Are they acting like a local business? (negotiating K's, place of business, manufacturing facilities) (!) (Main)


2) Are the contacts sufficient that they should be given GJ (& be sued for any reason in that forum)? 

Tests: Purposeful Availment  "Did ∆ purposefully avail itself to the litigation?" (!)
1) Market Analysis & Products injuries Claims (USSupCt) (Asahi)


    [Broad-Stream of Commerce/Awareness (Brennan)] ------------- [Plus (O'Connor)-Narrow] 



- Ct split 50/50: Know both for test (!)



- Brennan's Test




- Purposefully availed yourself bc you were aware the products were in that forum (Awareness)



- If company serves the market (selling)



- O'Connor's Test




- Awareness is not enough, need other factors





- Ads, 1-800#'s, Distribution, Make product for forum


2) The Effects Analysis & Targeted Wrongdoing  (Effects Test)(Calder)



Requirements




1) Intentional Tortious Conduct




2) Directed at forum where harm suffered (EX: Know where the person lives)




* Minority: Target must be focal point



Definition




- Intentional tortious conduct directed at forum knowing thats where the harm will be suffered

3) The Contracts Analysis & Commercial Settings (In-State Activity Test) (Burger King)



1) Prior Negotiations & 



    Contemplated Future Consequences



2) Terms of K



3) Course of Dealing



* Before/During/After

Test: SMJ (!) Is there power of Ct to hear case-fundamental, not waivable, sua sponte

1) Federal Question



1) π's Well-Pleaded Complaint or 



2) Substantial Federal issue or

2) Diversity: 



1) Complete diversity at time of filing (!)



- Individual: Domicile + intent to return




- Corp: Incorp & Principle Place of Business - (Nerve Center Test)



2) Amount in controversy




- 75K exclusive of interests & costs




- Can include Punitive DAS




- π must please in good faith, ∆ must defeat to a legal certainty




- Aggregation - Only when single π v. single ∆ or multi π v. single ∆ & undivided interest
Test: Jurisdiction (!)
**1st: If you believe Ct doesn't have PJ: "I would file a 12(b)(2) Motion to Dismiss for Lack of PJ"


1) Is there a traditional basis for Jurisdiction?



- Presence & Service



- Domicile



- Consent (Forum Selection Clause, Not making special appearance)


2) Is the Long-Arm Statute satisfied?



- Enumerated Acts or 



- Reach Limit of Due Process


2) Look at ∆'s contacts  (No contacts=No Jsd)



- Min Contacts do not offend traditional notions of fair play, & substantial justice



- How strong are the activities to the cause of action?



- Minimum Contacts may be met by




1) General Jurisdiction or





- Substantial, Continuous & Systematic



2) Specific Jurisdiction





1) Related to Litigation or





2) Purposeful Availment






1) Instate Activity Test






2) Products Liability Test (Asahi)





3) Contract Analysis (Burger King)




- Explain both Stream of Commerce & Plus views of PA


3) Consider Fairness & Reasonable Factors



1) Burden on ∆



2) π's Interest



3) State's Interest



4) Efficiency (Resolving Controversies)



5) Shared substantive social policies

Test (!)  - Removal: How to take the case to FedCt (Can π have filed in FedCt? 1st do jsd analysis)


1) File notice Notice of Removal w/ FedCt &

2) File Copy to StateCt &

3) 30 days to remove after notice or learn suit is removable &



2) Diversity or



1) All ∆ must agree to the removal




2) Can't be >1 year




3) No ∆ is citizen of state of removal



3) Federal Question




1) Well-Pleaded Complaint or 




2) Substantial Fed. Issue

Test - How to Remove to State Ct. Motion to Remand for lack of SMJ

- Transfer back to State Ct bc: 



1) FedCt doesn't have jurisdiction or 



2) Improper for some reason


Filing (!)


- Defect in removal procedure --> File in FedCt w/in 30 days 



- If lack of SMJ --> May file at any time



- May only be filed by π



- Removes to StateCt

Test (!):  Proper Place to file suit  WAIVABLE (start w/1 or 2 & if they both don't work, then move to 3)

1) Which Ct. in fairness & convenience can hear the case?



- Transfer w/in Fed System



- District, not division (!)

2) Venue Proper if:



- All ∆'s reside in the same state than any judicial district where any ∆ resides



- Any judicial district where a substantial part of the events or omissions occurred


3) All fallback if no other venue proper:



- Diversity: Where any ∆ is subject to PJ  or



3) Federal Question: Where any ∆ may be found




- Local Action Rule - Judicial Dist where land is located




- Individual - Where ∆ resides in all reside in same district




- Corp - Any Dist where subject to PJ


4) Transfer



1) 1404 Convenience Transfer - Apply law of original place filed



2) 1406 Improper Venue - Apply law of Transferee Ct, transfer or dismiss



3) Forum Non Conveniens - Dismiss, More adequate forum outside US

Test: Choice of Law, Erie Analysis (!)

*Must have State/Fed Conflict-of-Laws to consider


1) Identify the Choice-of-Law Conflict


2) Is a Fed law on point?



Yes: Fed law should not abridge, modify, or enlarge any substantive right




- A rule, although procedural, is invalid under this test if it impinges on substantive rights





- Presumption of validity created by Hanna (not likely to be the case)




- EX: Rule 4 permits substituted service of process.  If state law doesn't permit, Ct will apply Fed rule bc on point & valid (Hanna- bc isn't a substantive issue of state law)



No: Is the issue substantive or procedural?


2) Classify the Conflict


1) If Substantive Law-->Use State Law in absence of applicable FedLaw (too easy for exam)




- Things bound up w/ rights & obligations of the parties (duty, breach, harm, etc)



2) If Procedural Law-->(If controlled by FRCP or §)(Fed will control)




1) USE FRCP  or 





1) Must be procedural, constitutional (necessary & proper to Ct system) & Fit the Rules Enabling Act




2) Cannot abridge, modify, or enlarge Fed substantive rights




2) USE FED § - Must be constitutional



3) Relatively Unguided Erie Choice: Erie-Erie (If Fed Practice Diff from State)-->




1) Is it bound w/ the rights & obligations of the parties?




2) Modified/Refined Outcome Test





1) Twin-Aims Test (Hanna) - Look at Outcome-Determinative in the beginning






- Would the outcome be diff it Fed rules used? 







Yes: It's substantive & Ct should use state law unless:







        Byrd Balancing Test - Does FedCt have more interest than state? (Important Fed countervailing interests)
Test: Territorial/Personal Jurisdiction

1) L/A Statute



a) What is the reach of the LAS?



b) How is process to be served?


2) Constitutional Requirements



a) Connection Req't: Presence of person when served, consent, or domicile?



b) Is there constitutionally adequate notice?  ∆ must have notice to be heard before adjudicating their rights

Test: Supplemental SMJ Jurisdiction Over Joined Claims & Parties

If Federal Question - Is it part of the same common nucleus of operative fact?


If Diversity - No Supplemental jsd if:



1) ∆'s joined by:      or



Rule 14: 3rd party practice




Rule 19: Necessary & Required 




Rule 20: Permissible Parties




Rule 24: Intervention



2) No Supplemental jsd over claims proposed to be joined as π's under Rules 19 & 24    or


3) May discretionarily decline supplemental jsd if:




1) Claim raises complex state law issue




2) State law claim substantially predominates over DistCt jsd




3) DistCt dismissed all claims over which it has original jsd




4) Other compelling reason to decline

************************  EXAM ANALYSIS  ************************

*******************************************************************
General Exam Breakdown to Follow


1) Can they challenge SMJ, PJ, Venue, Service of Process? (Know 12b Motions)


2) Are there other options for challenging/changing the forum? (Removal, Transfer, FNC?)


3) 12(b)(6)


4) Motion for More Definite Statement: Is the Claim so vague ∆ can't respond? (rare)


5) Answer: Admit, Deny, Insufficient Info, Affirmative Defenses, most other topics


6) Joinder: Permissive or Compulsory?



- Consider SMJ jsd issues: Independent basis for Jsd or SuppJsd




- Crossclaims, Counter-Claims, Impleader
Territorial/Personal Jurisdiction

1) L/A Statute



a) What is the reach of the LAS?



b) How is process to be served?


2) Constitutional Requirements



a) Connection Req't: Presence of person when served, consent, or domicile?



b) Constitutionally adequate notice (∆ must have notice to be heard before adjudicating)
Personal Jurisdiction (!)
**1st: If you believe Ct doesn't have PJ: "I would file a 12(b)(2) Motion to Dismiss for Lack of PJ"


1) Is there a traditional basis for Jurisdiction?



- Presence & Service



- Domicile



- Consent (Forum Selection Clause, Not making special appearance, filing claim or counterclaim)


2) Is the Long-Arm Statute satisfied?



- Enumerated Acts or 



- Reach Limit of Due Process


2) Look at ∆'s contacts  (No contacts=No Jsd)



- Min Contacts do not offend traditional notions of fair play, & substantial justice



- How strong are the activities to the cause of action?



- Minimum Contacts may be met by




1) General Jurisdiction or





- Substantial, Continuous & Systematic



2) Specific Jurisdiction





1) Related to Litigation or





2) Purposeful Availment






1) Instate Activity Test






2) Products Liability Test (Asahi)





3) Contract Analysis (Burger King)

3) Consider Fairness & Reasonable Factors



1) Burden on ∆



2) π's Interest



3) State's Interest



4) Efficiency (Resolving Controversies)



5) Shared substantive social policies

General Jurisdiction: Minimum Contacts (!)

1) Are they acting like a local business? (negotiating K's, place of business, manufacturing facilities) (!) (Main)


2) Are the contacts sufficient that they should be given GJ (& be sued for any reason in that forum)? 

Specific Jurisdiction: Purposeful Availment  "Did ∆ purposefully avail itself to the litigation?""∆'s contacts gave rise..." (!)
1) Market Analysis & Products injuries Claims (USSupCt) (Asahi)


    [Broad: Brennan's Stream of Commerce/Awareness]------------- [O'Connor's Plus View: Narrow] 



Ct split 50/50: Know both for test (!)



Brennan's Test



- ∆ purposefully availed themself bc ∆ was aware the products were in that forum




- If company serves the market (selling)



O'Connor's Test



- Awareness not enough. Need other factors (Ads, 1-800#'s, Distribution, Make product for forum)


2) The Effects Analysis & Targeted Wrongdoing  (Effects Test)(Calder)



Requirements




1) Intentional Tortious Conduct




2) Directed at forum where harm suffered (EX: Know where the person lives)




* Minority: Target must be focal point



Definition




- Intentional tortious conduct directed at forum knowing thats where the harm will be suffered

3) The Contracts Analysis & Commercial Settings (In-State Activity Test) (Burger King)



1) Prior Negotiations & 



    Contemplated Future Consequences



2) Terms of K



3) Course of Dealing



* Before/During/After

How to Remove to FedCt (!)(Can π have filed in FedCt? 1st do jsd analysis)


1) File notice Notice of Removal w/ FedCt &

2) File Copy to StateCt &

3) 30 days to remove after notice or learn suit is removable &



a) Diversity or



1) All ∆ must agree to the removal




2) Can't be >1 year




3) No ∆ is citizen of state of removal



b) Federal Question



1) Well-Pleaded Complaint or 




2) Substantial Fed. Issue

How to Remove to State Ct: Motion to Remand for lack of SMJ

Transfer back to State Ct if 



1) FedCt doesn't have jurisdiction or 



2) Improper for some reason


Filing (!)


- Defect in removal procedure --> File in FedCt w/in 30 days 



- Lack of SMJ --> May file at any time



- May only be filed by π



- Removes to StateCt

SMJ (!) Is there power of Ct to hear case-fundamental, not waivable, sua sponte

1) Federal Question



1) π's Well-Pleaded Complaint or 



2) Substantial Federal issue or

2) Diversity: 



1) Complete diversity at time of filing (no parties domicile same on either side) (!)



- Individual: Domicile + intent to return




- Corp: Incorp & Principle Place of Business - (Nerve Center Test)



2) Amount in controversy




- 75K exclusive of interests & costs




- Can include Punitive DAS




- π must please in good faith, ∆ must defeat to a legal certainty




- Aggregation - Only when single π v. single ∆ or multi π v. single ∆ & undivided interest

Proper Place to file suit  WAIVABLE (!) (start w/ 1, 2. If both don't work, go to 3)

1) Which Ct. in fairness & convenience can hear the case?



- Transfer w/in Fed System



- District, not division (!)

2) Venue Proper if:



- All ∆'s reside in the same state than any judicial district where any ∆ resides



- Any judicial district where a substantial part of the events or omissions occurred


3) All fallback if no other venue proper:



a) Diversity: Where any ∆ is subject to PJ  or



b) Federal Question: Where any ∆ may be found




- Local Action Rule - Judicial Dist where land is located




- Individual: Where ∆ resides in all reside in same district




- Corp: Any Dist where subject to PJ


4) Transfer



1) 1404 Convenience Transfer - Apply law of original place filed



2) 1406 Improper Venue - Apply law of Transferee Ct, transfer or dismiss



3) Forum Non Conveniens - Dismiss, More adequate forum outside US

Choice of Law Conflict & Erie Analysis (!) *Must have State/Fed Conflict-of-Laws to consider


1) Identify the Choice-of-Law Conflict


2) Is a Fed law on point?



Yes: Fed law shouldn't abridge, modify, or enlarge any substantive right




- A procedural rule can be invalid under this test if it impinges on substantive rights





- Presumption of validity created by Hanna (not likely to be the case)




- EX: Rule 4 permits substituted service of process.  If state law doesn't permit, Ct applies Fed rule bc on point & valid (Hanna- bc isn't a substantive issue of state law)



No: Is the issue substantive or procedural?


2) Classify the Conflict


1) Substantive Law if things bound up w/ the rights & obligations of the parties (duty, breach, harm, etc) 



     -->Use State Law in absence of applicable FedLaw (too easy for exam)



2) Procedural Law if controlled by FRCP or §-->Fed will control



a) USE FRCP  or 





1) Must be procedural, constitutional (necessary & proper to Ct system) & Fit the Rules Enabling Act




2) Cannot abridge, modify, or enlarge Fed substantive rights




b) USE FED § - Must be constitutional



3) Relatively Unguided Erie Choice: Erie-Erie (If Fed Practice Diff from State)-->




1) Is it bound w/ the rights & obligations of the parties?




2) Modified/Refined Outcome Test





1) Twin-Aims Test (Hanna) 





- Look at Outcome-Determinative in the beginning: Would the outcome be diff it Fed rules used? 







Yes: Substantive & Ct applies state law unless:







        Byrd Balancing Test - Does FedCt have more interest than state? (Important Fed countervailing interests)

Supplemental SMJ Jurisdiction Over Joined Claims & Parties

If Federal Question - Is it part of the same common nucleus of operative fact?


If Diversity - No Supplemental jsd if:



1) ∆'s joined by:      or



Rule 14: 3rd party practice




Rule 19: Necessary & Required 




Rule 20: Permissible Parties




Rule 24: Intervention



2) No Supplemental jsd over claims proposed to be joined as π's under Rules 19 & 24    or


3) Factors to decline SuppJsd




1) Claim raises complex state law issue




2) State law claim substantially predominates 




3) DistCt dismissed all original Fed Claims




4) Other compelling reasons

***************************  TEST TIPS  ****************************

*******************************************************************
General Exam Information

- 3 hours, MC & Essay (Some short answer, like the bar)


- Divided %-wise, based on class discussion


- Will test Supplemental Jsd & Rule 20 (Rise out of same transaction or occurrence. Must be common question of law or fact)

Multiple Choice


- Straightforward Right or Wrong: Not choose the best
Essay

- LEEWS, IRAC helps


- Langdell A student - Repeated exact terminology


- He will tell us what state's law applies


- Doesn't expect § #'s (equal points if you say EX: The Venue Statute)

Erie Issue on the Essay

- Will give a Fed Procedure, that's diff from state procedure, on a topic we studied 


- Determine which State/Fed law should apply.  Policies for/against (!)

- EX: Forum Non Conveniens in Erie Question

Other Notes 


Foreseebility


- DON'T mention foreseeability. Discuss PA instead (!)  


- Foreseeability too convoluted



- There's a diff. between foreseeability of a product vs. a suit ending up in the forum  

Collateral Bar Rule - Must contest order w/ Ct, not use as defense to contempt (#1)


- Ct records on pacer

Clarify


- Explain the rule of compulsory counterclaims & supplemental jurisdiction


- Do we need to know the 4 discretionary factors of §1367

Case Briefs adapted from online sources 
NY TIMES v. SULLIVAN: Service of Process Example
NY Times (D) ran ad to raise $ for MLK's defense (perjury on tax return).  Ed. of Montgomery Advertisers wrote editorial denouncing the inaccuracies.  Sullivan(π), the Mont. City Comm. brought lawsuit against NYT & 4 ministers who were mentioned in it.  Complaints stated 500K for malicious publishing, public contempt toward him, ridicule, & shame w/ intent to defame.   π made written demand for retraction 5 days before the action.  Affidavit states that NYT if business in Alabama by performing the services for D, is therefore subject to the laws of Alabama. Since Libel law is state law, the case falls under SMJ for Alabama.  If he had only sued NYT, there would have been diversity jurisdiction.  Thus, he added the 4 ministers to avoid it.  The summons was delivered to any Alabama Sheriff so it could be forwarded to NYT.    This was done bc the process must be served w/in the borders of the state of the suit.  π also demanded a trial by jury to meet the timely demand req't for it to be met.   A minister, Abernathy, answered w/ a demurrer.  NYT responded w/ Motion to Quash.  Sullivan then made a motion to produce & took several depositions. The TrCt state that D cannot argue that the action is not properly before the Ct bc the SuCt of Alabama recently held that a party's appearance in a suit for any purpose other than to contest the jurisdiction is a general appearance in the cause.  The motion to Quash was denied & NYT followed with a demurrer that challenged the legal sufficiency of the complaint. Judge ref'd to dismiss.  Sullivan serves interrogatories to NYT. NYT Responds, objects to some.  Judge forces NYT to answer.  NYT answer shows inaccuracies. TrCt judgment for P, 500K.

WALGREEN Co. v. SARA CREEK PROPERTY: Injunction Example
Sara Creek Property Company (Landlord, D), appeals  judgment for permanent injunction in favor of D. P had 30 yr lease with Walgreens (D) that expired in 2001. Lease contained an exclusivity clause to prevent D from leasing any part of the mall containing P’s store to another pharmacy. D wanted to buy out an anchor tenant & build a store with a pharmacy. P sued for the breach of K. DistCt awarded permanent injunction to prevent D from placing a pharmacy inside the mall per the lease agreement. D argues that P didn't prove that remedy DAS were inadequate. 7th Circuit CtApp held they wouldn't rebalance the factors to determine which remedy was more satisfactory; instead they'd review the DistCt’s judgment they used to come to their conclusion & ensure the judgment was reasonable. The DistCt made a reasonable determination that a DAS remedy for the remainder of the lease would be highly speculative & costly to determine. If the costs to P were higher than D’s costs as the result of the injunction, then the market would naturally resolve the problem.

Whether DistCt exceeded the bounds of reasonable judgment in granting a permanent injunction rather than DAS. An AppCt won't overturn a final judgment of a permanent injunction granted by TrCt if TrCt used reasonable judgment in weighing costs between DAS vs. injunctive remedy.

Abbott Laboratories v. Mead Johnson & Co.: Preliminary Injunction Example
Robin Free & Renee Free, consumers of infant formula, sued Abbott Labs, Bristol-Myers Squibb Company, & Mead Johnson & Company (collectively Abbott), under Louisiana's antitrust laws alleging a price- fixing conspiracy. After Abbott successfully removed the case to FedCt, the DistCt granted the Frees' motion to remand, holding that it lacked Fed question jurisdiction & that it had diversity jurisdiction only over the named Ps' claims, not over the other class members. Ultimately concluding that Fed jurisdiction extended to the case, CtApp held the DistCt had supplemental jurisdiction over claims of the unnamed Ps bc it had diversity jurisdiction over the named Ps' claims. In a per curiam opinion announced by Chief Justice William H. Rehnquist, USSupCt affirmed judgment of the CtApp by an equally divided 4-4 ruling. Justice Sandra Day O'Connor took no part in the consideration or decision of the case.

Does Fed jurisdiction extend to class actions in which not all the claims of individual class members satisfy the $50K amount-in-controversy requirement of 28 USC section 1332, as long as diversity jurisdiction exists over the claims of one named P and, thus, supplemental jurisdiction exists over the claims of the unnamed Ps? Yes
Pennoyer v. Neff: Rule
1st Lawsuit: Mitchell (P) sued Neff (D) to recover unpaid legal fees. P published notice of the suit in an Oregon newspaper, but didn't serve Neff personally. D failed to appear. Default judgment against Neff. To satisfy the judgment, P seized D's land to sell. A sherriff's auction was held. P purchased & later assigned the land to Pennoyer. 

2nd Lawsuit: Neff (P) sued Pennoyer (D) in Oregon FedDistCt to recover possession of the property. (This is known as a "collateral attack" on the judgment) P claimed the original judgment against him was invalid for lack of personal jurisdiction over both him & the land. FedDistCt found judgment invalid & that P still owned the land. D lost on appeal.  SupCt granted certiorari.

Can a state Ct exercise personal jurisdiction over a non-resident who hasn't been personally served while within the state & whose property within the state was not attached before the onset of litigation? No. A Ct may enter a judgment against a non-resident only if the party 1) is personally served with process while within the state, or 2) has property within the state, & that property is attached before litigation begins (i.e. quasi in rem jurisdiction type I).

14th Amendment: Judgment validity may be directly questioned on the ground that proceedings in a Ct of justice to determine personal rights & obligations of parties over whom that Ct has no jurisdiction don't constitute due process of law. Due process demands that legal proceedings be conducted according to those rules & principles which have been established in our systems of jurisprudence for the protection & enforcement of private rights. To give legal proceedings any validity, there must be a tribunal with legal authority to pass judgment, & a D must be brought within its jurisdiction by service of process within the state, or by his voluntary appearance. The substituted service of process by publication in actions brought against non-residents is valid only where property in the state is brought under the control of the Ct, & subjected to its disposition by process adapted to that purpose, or where the judgment is sought as a means of reaching such property or affecting some interest therein; in other words, where the action is in the nature of a proceeding in rem. The Oregon Ct didn't have personal jurisdiction over Neff bc he was not served in Oregon. Ct’s judgment would have been valid if Mitchell attached Neff’s land at the beginning of the suit. Mitchell couldn't have done this bc Neff didn't own the land at the time Mitchell initiated the suit. The default judgment was declared invalid. Therefore, sheriff had no power to auction the real estate & title never passed to Mitchell. Neff was the legal owner.  Judgment for Neff affirmed.

+ In Personum Jurisdiction : Must be present in the state

+ In Rem Jurisdiction : Against the thing-assets divided up (Estate proceeding or admiralty proceeding)

+ Quasi in rem Jurisdiction (Type 1): 2 people suing over property. Dispute had to be related to the property. Trying to figure out who owned the property. (Pennoyer v. Neff)

+ Quasi in rem Jurisdiction (Type 2): Use property as a means to satisfy the judgment. (Mitchell v. Neff would have been type2 if he attached the property to give notice)
Hess v. Pawloski: Rule
Hess (D), a Pennsylvania resident, negligently struck & injured Pawloski (P) while driving in Massachusetts. Pawloski brought the action against in Massachusetts. Ct established personal jurisdiction over D under a statute whereby non-resident motorists involved in accidents in Massachusetts consented to the appointment of the Registrar of Motor Vehicles as the driver’s agent for service of process. Process was served on the Registrar of Motor Vehicles as Hess’s agent & Hess received actual notice of the suit. Hess contested jurisdiction. TrCt & SupJudicialCt both held on appeal that Ct’s jurisdiction was valid. Pawloski won the case on the merits in a jury trial. Hess appealed to SupCt on grounds that Massachusetts Ct didn't have personal jurisdiction over him & the method of service of process used violated his due process rights under the 14th Amendment. Affirmed.

Was the Massachusetts law that out-of-state drivers gave implied consent to the appointment of the Registrar as agent for service of process constitutional? Yes. A state has the power to legislate that non-residents who use its hwys consent to the appointment of a third party as agent for the service of process in that state for actions arising from use of the hwys. By driving through a state, a non-resident demonstrates that the state isn't so inaccessible or remote that it would be unfair to subject him to suit in that state. The Massachusetts statute sought to put out-of-state & resident drivers on the same level.
This decision came 20 years before International Shoe v. Washington & used implied consent rather than minimum contacts to establish jurisdiction over D.

+ Implied Consent 
International Shoe Co v. Washington: Minimum Contacts w/ a state establishes Specific Jurisdiction over D
International Shoe Co. (D, appellant) was a Delaware corp. w/ principle business in St. Louis, Missouri. IShoe had no offices in Washington & made no sales K's there. IShoe didn't keep merchandise in Washington & didn't make deliveries of goods in intrastate commerce originating from the state. IShoe employed 11-13 salesmen for three years who resided in Washington. Their commissions totaled +$31,000/year & IShoe reimbursed them for expenses. Prices, terms, & acceptance or rejection of footwear orders were established through St. Louis. Salesmen didn't have authority to make K's or collections. The state of Washington brought suit against IShoe in Washington State Ct to recover unpaid contributions to the unemployment compensation fund. Notice was served personally on an agent of the D within the state & by registered mail to corporate headquarters. Washington SupCt held the state had jurisdiction to hear the case. IShoe appeals.

Did IShoe’s activities in Washington make it subject to specific jurisdiction in Washington Cts? Yes. Minimum contacts with the forum state can enable a Ct in that state to exert specific jurisdiction over a party consistent with the Due Process clause. 

A casual presence of a corp. or its agent in a state in single or isolated incidents isn't enough to establish jurisdiction. Acts of agents of the corp, bc of the nature, quality, & circumstances of their commission, may be sufficient. The corps presence & activities in the state through acts of authorized agents may constitute implied consent. The activities carried on by D corporation in Washington were systematic & continuous rather than irregular or casual. D received benefits & protection of the states law & is subject to jurisdiction there.

Relevant factors IShoe conducted “systematic & continuous” business operations in Washington. A large volume of interstate business for the D was created through it’s agents within the state & the corp received the benefits & protection of Washington’s laws. IShoe established agents in the state permanently. Affirmed – judgment for P.

+Specific Jurisdiction

Helicopteros Nacionales de Colombia S.A. v. Haiti: 86.GenJuris: Corp must have min. contacts of a continuous & systematic basis
Helicopteros Nacionales de Colombia (D), a Colombian corp, purchased most of its helicopter fleet & obtained training for some pilots from a TX manufacturer. They had no place of business in TX. Helicopteros Ked to provide helicopter transportation service for a Peruvian consortium, which was the alter ego of a joint venture headquartered in Houston. In providing service under the K, one of D’s helicopters crashed killing 4 Americans on board. P brought suit on behalf of the decedents in TX Ct against D & other parties including Bell Helicopter (TX-based helicopter manufacturer). Helicopteros made a special appearance & moved to quash service for lack of personal jurisdiction on the grounds that it had little contact with the state, & that its performance under the service K involved no contact with the state. TrCt denied Helicopteros’s motion & jury entered verdict for Hall. TXCtApp reversed, holding Ct didn't have personal jurisdiction over Helicopteros. TXSupCt reinstated TrCt’s ruling & the jury award. USSupCt granted cert. USSupCt held that D’s contacts with TX didn't satisfy the requirements of the Due Process Clause, & the TX Ct therefore couldn't assert in personam jurisdiction over the corp. The one trip to Houston by the D’s CEO for negotiating the transportation services K & other activities unrelated to the cause of action were not contacts of a continuous & systematic nature & didn't support an assertion of general jurisdiction. Nor did purchases of helicopters & training of its pilots from the TX manufacturer form a sufficient basis for jurisdiction. Mere purchases, even if occurring at regular intervals, aren't enough to warrant a State’s assertion of in personam jurisdiction over a nonresident corp in a cause of action not related to the purchases. Judgment reversed.
How extensive must a party’s contacts with a forum state be in order for a Ct of that state to exercise general in personam jurisdiction over that party? (Blackmun) In order to exercise general in personam jurisdiction over a party, the party’s contacts with the forum state must be of a “continuous & systematic” nature. Here it was not considered substantial contacts bc Helico only purchased helicopters & trained their pilots in TX.  The CEO only visited TX once-->not continuous & systematic. the fact that the $ came from a TX bank is irrelevant.

Dissent Helicopteros purposefully availed itself of the benefits & obligations of the forum state. Active participants in interstate & foreign commerce take advantage of the economic benefits & opportunities offered by the various states. It is only fair & reasonable to subject to them to the obligations that may be imposed by those jurisdictions. Contacts with the forum state were sufficiently related to the underlying cause of action. The wrongful death claims assert the necessary requirements for specific jurisdiction bc Helicopteros had contacts with TX that were directly related to the negligence that Hall alleged in his complaint.

Notes The cause of action in this case involved wrongful death claims based on negligence. There were no claims for breach of K. Since the company’s CEO had negotiated the K in TX, it's likely that the Ct would be able to exert in personam jurisdiction over the D for breach of K claims. This case is also cited as Helicopteros v. Hall. See Burger King Corp. v. Rudzewicz for a civpro holding that P doesn't need to show 1) non-resident D has established minimum contacts with the state & 2) it is fair & equitable to hale D into Ct to defend a suit in that state.

McGee v. International Life Insurance Co.: 97.Due Process ok when Corp makes a K w/a substantial connection to the state
A CA resident & the beneficiary of a life insurance policy, sued an insurance company when they failed to pay following the death of the insured. In 1944, Lowell Franklin, a CA resident, purchased a life insurance policy form an insurer subsequently bought by D International Life Insurance Co., who then mailed a reinsurance certificate to Franklin in CA offering to insure him. Franklin accepted the offer & paid premiums by mail from his CA home to D’s office in TX until his death in 1950. When the beneficiary, P McGee, notified D of Franklin’s death, they ref'd to pay. Neither the original insurer nor respondent had an office or agent in CA. P filed in CA & D didn't show up. Default judgment for P. Default judgment shows that D asserts all claims except jurisdiction. P came to TX to execute the judgment.  TX Ct denied bc they weren't served in TX & CA judgment has no jurisdiction in TX.

Whether a non-resident corporation is subject to jurisdiction in a state in which it never had any agent or office, merely bc it was a party to a K with a resident of the state. No. The USSupCt ruled the Due Process clause didn't preclude CA Ct from entering a judgment binding on D. USSupCt found that it is sufficient for purposes of due process that the suit was based on a K that had substantial connection with CA. A state has a manifest interest in providing effective means of redress for its residents when their insurers refuse to pay claims. 

Discussion. SupCt, in considering fact the K was delivered in CA, the premiums were mailed from there & the insured was a resident of CA when he died, combined with the recognition that modern transportation & communication have made it much less burdensome for a party sued to defend themselves in a state where they conduct business, found that it didn't violate just & fair play for the CA Ct to enter a binding agreement on International Life. Moreover, the Ct reasoned that CA residents would be at a severe disadvantage if they had to leave their own state to obtain payment from their insurance company. 

Gray v. American Radiator & Standard Sanitary Corp.: 100.Rule
Phyllis Gray (P) was injured when a water heater exploded in Cook County, Illinois. Subsequently, P brought suit in Illinois against both Titan Valve Manufacturing Company & American Radiator & Standard Sanitary Corporation (D). The suit alleged that the safety valve was negligently constructed for use in the water heater. D assembled the water heater, the subject of this action, in Pennsylvania. The valve that exploded was manufactured in Cleveland, Ohio by Titan. Titan had no connection to the State of Illinois, except that its valves were used in conjunction with water heaters sold to consumers within the state. D filed a cross-claim against Titan, alleging that Titan made certain warranties to D; & that if a judgment was given against it, it should be indemnified by Titan. Ct granted Titan’s Motion to Dismiss both P’s complaint & D’s cross-claim. 1) Was there a tortious act w/in the state of Illinois?  If not, the Long-Arm Statute is not satisfied.  The Ct said that the tortious act occurred in Ill. bc the injury occurred there.

Enumerated Act Statute of Illinois: Long-Arm Statute is met if the tortious act occurs in the state.

P: Injury occurred in Illinois, so Long-Arm Statute applies

D: No minimum contacts in Illinois, so no jurisdiction. Ct. says they benefit, therefore jurisdiction esp bc injury occurred in Illinois. Says specific jurisdiction applies bc there is a relationship between D/forum/litigation.  D benefits/parts in Illinois/Injury occurs in Illinois

Rule In a products liability action, a D who sells products that he knows will be used within a given forum may be required to defend an action within that forum state, if the product sold in fact causes injuries within the state. 

Whether the Illinois Long-Arm Statute violates the due process of the US Constitution? No. The test established in International Shoe has now been relaxed so it is sufficient to satisfy due process if the act or transaction itself has a substantial connection with the forum state. Cts located where the injury occurs provide the most convenient forum. Since the injury occurred in Illinois, Illinois substantive law will govern, witnesses who testify regarding the extent of the injury are most likely to reside in Illinois, & other evidence is more likely to be found in the forum state. Therefore, D’s connections to the state are sufficient to satisfy due process. 

Discussion. The jurisdictional requirements have been eroded substantially since the decision in Pennoyer v. Neff. In large part this is due to the evolving nature of interstate commerce. Now, with the growing interdependence of business enterprises, a manufacturer seldom deals directly with consumers in foreign states. However, this fact should make the manufacturers aware that their products are being used within foreign states on a greater basis than ever before. 

World-Wide Volkswagon Corp v. Woodson: 111.Purposeful Availment: Personal Jurisdiction over non-resident parties: Parties contacts must be that 1) suit doesn't offend 'fair play & substantial justice' & 2) Reasonable for corp to defend there based on relationship between party & state
D's: Audi, VW Importer, VW Distributor, Seaway Dealer (NY, no other contacts)

Request for a writ of prohibition by Word-Wide Volkswagen & Seaway(D's) against TrCt judge, Woodson. Robinsons (P) purchased an Audi from Seaway Volkswagen, Inc. (D1), a NY car dealership. One year later , driving through Oklahoma, another car hit them from behind, causing a fire which caused severe injuries to Mrs. Robinson & her 2 children. P brought products liability suit in state Ct against 4 parties including Seaway & its distributor, World-Wide Volkswagen Corp. (Ds). The Ds were NY corps & conducted no business in Oklahoma. D entered special appearances claiming that Oklahoma couldn't exert in personam jurisdiction over them by virtue of the Due Process Clause.  TrCt found it had jurisdiction.  Oklahoma SupCt denied Ds’ request for a writ of prohibition to restrain the TrCt judge from exercising in personam jurisdiction over them. USSupCt granted cert.  

A state Ct may exercise personal jurisdiction over a party only if the party has minimum contacts with the forum state (iShoe). Ct held there was a total absence of circumstances that are necessary to permit an exercise of personal jurisdiction. The Ds didn't solicit business in Oklahoma through salespersons or advertising reasonably calculated to reach the state. Although it was foreseeable their cars could be involved in an Ok accident, foreseeability alone isn't sufficient for personal jurisdiction under the Due Process Clause. The degree of foreseeability that must exist is not the mere likelihood a product will find its way into the state, but that the D’s conduct & connection with the state are such that he should reasonably anticipate being haled into Ct there. Purposeful availment provides clear notice of jurisdiction. Reversed.

In order to exercise personal jurisdiction over a nonresident party, how extensive must the party’s contacts be to satisfy due process? 1) Maintenance of the suit doesn't offend traditional notions of fair play & substantial justice. 2) The relationship between the party & the state must be reasonable to require the corp to defend the suit brought there.

Dissent (Brennan) States may exercise jurisdiction over a D even if that party hasn't deliberately or purposefully sought contact with the state. It's difficult to believe the Ds truly believed none of their cars would ever leave the NY area. Their contacts with Oklahoma weren't extensive but it was reasonable to subject them to jurisdiction. Fairness dictates that the sale of a mobile item (such as a car)  should satisfy the minimum contacts necessary for jurisdiction.

Dissent (Marshall) Jurisdiction based on the deliberate & purposeful acts of the Ds in choosing to become part of a global network for marketing & servicing cars. They must have anticipated a substantial portion of the cars would travel to remote states. The probability that some cars would get to all contiguous states is virtually certain. This knowledge would alert a reasonable businessman to the likelihood a defect might manifest in the forum state.

Dissent (Blackmun) Nature of instrumentality that is critical. With interstate hwys, Ds can't believe their cars will remain in their retail vicinity. It's not unreasonable, unconstitutional, or beyond iShoe to uphold jurisdiction here.

Asahi Metal Indus Co v. Superior Ct of CA: Rule
Zurcher (P); Asahi Metal Industry Co., Cheng Shin, et al., (D) 

Mr. Zurcher lost control of his motorcycle & collided with a tractor. He was seriously injured & his passenger (wife) was killed. Zurcher alleged the accident was the result of a defective tire tube which caused his rear wheel to lose air rapidly & explode. Zurcher brought suit & named Cheng Shin (D, the Taiwanese manufacturer of the tire tube) & Asahi (D, the Japanese tire valve assembly manufacturer). 

Asahi Metal sold tire valve assemblies directly to Cheng Shin in Taiwan. Cheng Shin then put the valves in motorcycle tires. 

Cheng Shin sought indemnity from Asahi in the Zurcher suit so they filed a cross claim against Asahi & other Ds. 

Zurcher eventually settled out of Ct with all of the Ds.  Cheng Shin’s cross claim was the only remaining issue to decide. 

Asahi moved to quash the service of summons, claiming that CA couldn't exercise jurisdiction over it bc sales to Cheng Shin took place in Taiwan & shipments were sent from Japan to Taiwan. 

Asahi contacts: No business in CA. Didn't directly import products to CA. Only 1.24% of the company’s income came from sales to Cheng Shin. Only 20% of Cheng Shin’s US sales were in CA. Cheng Shin testified that Asahi was told & knew its products were being sold in CA.  This matter involved an appeal of the SupCt’s denial of Asahi’s motion to quash service of summons (i.e. service of process). Asahi sought a writ of mandate (i.e. writ of mandamus) from the CACtApp to compel SupCt to quash service of summons. SupCt found it fair to require Asahi to defend in CA & denied Asahi’s motion to quash service of summons. CtApp reversed & issued a writ of mandate to compel the Sup Ct to grant the motion to quash. CA SupCt reversed again, finding that Asahi’s intentional act of placing its assemblies into the stream of commerce, together with its awareness that some of them would eventually reach CA, were sufficient to support state Ct jurisdiction under the Due Process Clause. Asahi appeal. USSupCt grants cert.

Is the mere awareness that a product may reach a remote jurisdiction when put in the stream of commerce sufficient to satisfy the requirement for minimum contacts under the Due Process Clause? No. Mere awareness a product may reach a remote jurisdiction when put in the stream of commerce is not sufficient to satisfy the requirement for minimum contacts under the Due Process Clause.

Minimum contacts require that there be some act by a party which would purposefully avail itself of the privilege of conducting activities within the forum state. The Ct held in World-Wide Volkswagen Corp. v. Woodson that a party must do more than intentionally put goods in the stream of commerce even if it expected its products to reach the forum state. Asahi Metal hasn't purposefully availed itself of the CA market. Asahi’s actions could constitute sufficient minimum contacts if it advertised or marketed its products in CA or deliberately designed them to conform to unique CA regulations. Asahi however hasn't engaged in these activities & has done nothing to indicate that it deliberately wants to see its products used in CA. The substantial connection with the forum state necessary for a finding of minimum contacts must come about by an action of the D purposefully directed toward the forum state. Even if minimum contacts were to be found, traditional notions of fair play & substantial justice must be examined. Under these facts it would be fundamentally unfair to require Asahi Metal to defend after CA’s interest in the suit has been terminated. Zurcher settled the suit & the dispute is now between two nonresident Ds. Jurisdiction is therefore unreasonable. Reversed & remanded.

Concurrence (Brennan) It is sufficient to establish minimum contacts to show that Asahi Metal has intentionally placed products into the “stream of commerce.” However, it would be fundamentally unfair & unreasonable to require it to defend this suit in CA. I don't agree with the interpretation of the stream of commerce theory but I do agree that the exercise of personal jurisdiction would not comport with fair play & substantial justice.

Concurrence (Stevens) This case fits within the rule that minimum requirements inherent in the concept of fair play & substantial justice may defeat the reasonableness of jurisdiction even if the D has purposefully engaged in forum activities. A regular course of dealing resulting in deliveries of over 100,000 units annually over a period of several years constitutes purposeful availment. It would not be fair however to require Asahi to defend in CA when there are no American parties left in the case.

Calder v. Jones: Rule
Respondent, Shirley Jones, brought libel suit in CA State Ct against Calder et al (Petitioners). South & Calder are Florida residents who argue that CA CACts lack personal jurisdiction over them. South is a reporter. Calder is president & an editor, of National Enquirer (Petitioner). South wrote an article that accused Shirley of a drinking problem so severe that it affected her acting career. Calder reviewed the article & edited for publication. Respondent brought a suit for libel, & South & Calder challenged CA’s personal jurisdiction since neither had any physical contacts with CA, particularly pertaining to this article. South relied on sources from CA, & Respondent’s life & career were centered in CA. DistCt cited Petitioner’s rights under the 1st Amendment of US Constitution as trumping Due Process Clause concerns. AppCt reversed bc 1st Amendment arguments irrelevant to jurisdictional analysis.

Rule A state has personal jurisdiction over any party whose actions intentionally reach another party in the state & are the basis for the cause of action.

Whether CA has personal jurisdiction over South & Calder through their targeting of Respondent with this article. USSupCt held that CA had personal jurisdiction over Petitioners. The first step in the analysis is to determine the focal point of the harm suffered (here, CA). Ct then determined Petitioners’ actions were intentionally aimed at a CA resident & the injuries suffered would be in that state. 

Discussion. Petitioners argued that, bc they were merely employees of the libelous newspaper, their case was analogous to a welder who works on a boiler in Florida that subsequently explodes in CA. The Ct distinguishes this by noting that (unlike the welder) they intentionally targeted the CA contact.

1) Intentional Tort

2) Know where the person Lives

Burger King Corp v. Rudzewicz: The Contracts Test of Purposeful Availment
Rudzewicz (D) & MacShara entered into a franchise K with Burger King (P) to open a restaurant in Michigan. Burger King was incorporated in Florida. A choice of law clause in the K indicated that Florida law was controlling. K allowed Rudzewicz to use BK’s trademarks & service marks for 20 years in Michigan. All financial obligations owed to BK were sent to Florida & D received training in Florida. An economic downturn led to decreased sales & Rudzewicz failed to meet his obligations under the K. BK brought a diversity suit against Rudzewicz in the S.Dist. of Florida. Rudzewicz & MacShara moved to dismiss on grounds that Ct didn't have personal jurisdiction bc no sufficient minimum contacts. Ct denied Rudzewicz' motion & that jurisdiction was proper under Florida’s long arm statute. Judgment for BK. Rudzewicz appealed. || On appeal, Ct held while Rudzewicz had sufficient contacts w/ Florida to satisfy the state’s long arm statute, the exercise of personal jurisdiction was fundamentally unfair & was a violation of due process. BK appeals. || Ct held that in this case the franchise agreement with Burger King allowed Rudzewicz to benefit from an association with a Florida corp. for 20 years. Rudzewicz had continuing & direct contacts w/ BK. The fact that Rudzewicz’s contacts were purposeful allowed the state to exercise personal jurisdiction despite that the contacts were minimal. Since K indicated Florida law would apply, it cannot be a shock that BK would sue Rudzewicz there for a breach of the K. Rudzewicz did not show he'd be unfairly prejudiced or harmed by a trial in Florida. Also, the purposeful involvement of Rudzewicz in the K met the minimum contact requirements. Judgment for D reversed.

Must a π show that an out-of-state D has both minimum contacts w/ forum state & that it's fair & equitable to require D to defend there? No. 

The Contracts Test of Purposeful Availment/Min Contacts

1) Prior Negotiations & Future Consequences


2) Terms of K


3) Course of Dealings

Factors Ct looks at to determine Reasonableness (Fair Play & Substantial Justice):

1) Extent of a D’s purposeful interjection in the forum state;

2) Burden on D to defend in the forum;

3) Extent of conflict with the sovereignty of the D’s state;

4) Forum state’s interest in adjudicating the dispute;

5) Most efficient judicial resolution of the controversy;

6) Importance of forum to P’s interest in convenient & effective relief; &

7) Existence of an alternative forum.

Jurisdiction proper when D’s contact proximately results from actions by D such that they create a substantial connection w/ the forum state. Due Process protects an individual’s liberty interests to not be bound by judgments of a forum in which he has established no meaningful contacts, ties, or relations. (IShoe)
Must be fair warning that a particular activity may subject a party to suit in another jurisdiction. (Shaffer v. Heitner). 

Fair warning requirement satisfied when a party has purposefully directed his activities at the forum. (Keeton v. Hustler Magazine, Inc.) 

Parties who reach out & create continuing relationships & obligations in another state are subject to regulation & sanctions in that state for the consequences of their activities. The foreseeability that is critical for due process is that the D’s conduct & connection with the forum are such that he would reasonably anticipate being haled into Ct there. (World-Wide Volkswagon v. Woodson)
Reasonable anticipation is demonstrated when a party purposefully avails itself of the privilege of conducting activities within the forum thus invoking the benefits & protections of its laws. (Hanson v.. Denckla). Once purposeful availment & minimum contacts are satisfied, the 4 World Wide factors must be analyzed. Establishing that D has minimum contacts creates a rebuttable presumption that it is fair to require him to defend there. The burden shifts to the D to show that it would be unfair to defend in the state. The question of fairness requires a balancing of: the forum’s interest in the litigation, the P’s interest in efficient & convenient relief, the demands of the Fed system as a whole, the best interests of the Fed system, & the D’s interest in not having to defend a suit in a remote or disadvantageous forum.

Dissent (Stevens) It is unfair to require a franchisee to defend a case of this kind in a forum chosen by the franchisor. Rudzewicz did no business in the state of Florida. The principal contacts were in Michigan with the local office of Burger King. Rudzewicz had a local operation with far less resources than Burger King. It would be fundamentally unfair for Rudzewicz to be required to defend in Florida.

Graduate Management Admission Council v. Raju: Rule
P, a supporting organization for university business schools, owns all rights to the copyrighted Graduate Management Admission Test (GMAT) & the Fedly registered GMAT trademark. D registered  "GMATPLUS.com" & "GMATPLUS.net." D used the websites, which prominently displayed the term "GMATPLUS," to advertise & sell GMAT questions. P never authorized D to sell these materials & sued for  trademark infringement, dilution, cybersquatting (the practice of registering domain names in the hope of reselling for profit) & various copyright claims. D failed to answer the complaint so TrCt default judgment for P's. || The case was referred to a magistrate judge for a hearing on ex-parte proof of DAS. Magistrate judge found 1) P proved that D infringed & diluted P's trademark & violated the ACPA by attempting to divert customers from P's legitimate websites. 2)  Relief: the magistrate judge recommended that D be enjoined from using GMAT, any GMAT-formative mark or domain name, or any confusingly similar marks & from diluting the distinctiveness of P's marks, & that D be required to deliver up & destroy all infringing materials. 3) The magistrate judge recommended that P be awarded the maximum $200,000 in statutory DAS for cybersquatting ($100,000 per name) bc of D's "blatant use of [P's] mark in his domain names & his use of the site to market & sell copyrighted GMAC materials . . . ." 4) The magistrate judge also recommended that D transfer the domain names "GMATPLUS.com" & "GMATPLUS.net" to P & that P be awarded its attorney's fees/costs. 5) Finally, the magistrate judge recommended an award of $3,300,000 in statutory DAS for copyright infringement (the maximum $150,000 award for 22 separate test forms). || Ct later adopted & affirmed all of the magistrate judge's recommendations.

Shaffer v. Heitner: Rule
Greyhound, a Delaware corp, lost a large antitrust judgment. Heitner (P) initiated a shareholder derivative suit in Delaware against 28 officers & directors of Greyhound (i.e. Shaffer, D). Heitner owned one share of Greyhound stock & not a Delaware resident. Heitner filed a motion for sequestration of stock owned by 21 of the D's in order to obtain quasi-in-rem jurisdiction. The legal situs of the stock was deemed to be in Delaware. The Delaware sequestration statute allowed property within the state to be seized to allow the Delaware Ct to obtain personal jurisdiction over the owner. Shaffer et al. made a special appearance to challenge the Ct’s jurisdiction on the grounds that the statute was unconstitutional. Shaffer also asserted that there were insufficient contacts to confer jurisdiction. DistCt found the statute valid & didn't address the minimum contacts argument due to finding that the stocks' legal presence in Delaware conferred quasi-in rem jurisdiction.

Can a state obtain personal jurisdiction over a party based on that party’s ownership of property in the state? No. 

Is quasi in rem jurisdiction subject to the constitutional req'ts of minimum contacts? Yes. 
Whether or not a state can assert jurisdiction over a nonresident must be evaluated according to the minimum-contacts standard of IShoe. In rem jurisdiction: due process under the 14th Amendment requires that the basis for jurisdiction must be sufficient to justify exercising jurisdiction over the interests of persons in the thing. The presence of property in a State may allow jurisdiction by providing contacts among the forum State, the D, & the litigation; for example, when claims to the property itself are the source of the underlying controversy.

The property serving as the basis for jurisdiction is completely unrelated to P’s cause of action. The presence of the property alone (absent other ties among the D, the State, & the litigation) wouldn't support the State’s jurisdiction. Delaware’s assertion of jurisdiction over appellants, based solely on the statutory presence of appellants’ property in Delaware, violates the Due Process Clause, which doesn't contemplate that a state may make binding a judgment against an individual or corporate D with which the state has no contacts, ties, or relations. Appellants’ holdings in the corporation don't provide contacts with Delaware sufficient to support jurisdiction of that State’s Cts over appellants. Delaware state-Ct jurisdiction isn't supported by that State’s interest in supervising the management of a Delaware corporation & defining the obligations of its officers & directors, since Delaware bases jurisdiction, not on appellants’ status as corporate fiduciaries, but on the presence of their property in the State. Though it may be appropriate for Delaware law to govern the obligations of appellants to the corporation & stockholders, this doesn't mean that appellants have purposefully availed themselves of the privilege of conducting activities within the forum State. Delaware has a strong interest in supervising the management of corporations created within its borders. The legislature must assert that interest, however. Delaware is not a fair forum for this litigation bc the officers & directors have never set foot in the state & have not purposefully availed themselves of the benefits & protections of the state. Reversed. (Quasi In Rem Type II: The stock shares are unrelated to the suit)

Appellants, who were not required to acquire interests in the corporation in order to hold their positions, didn't by acquiring those interests surrender their right to be brought to judgment in the States in which they had minimum contacts. (Hanson v. Denckla)
Certain 14th Amendment rights attach once an adverse judgment in rem directly affects the property owner by divesting him of his rights in the property. If jurisdiction over property involves jurisdiction over a person’s interests, the proper standard is the minimum contacts standard of International Shoe. This makes the assertion of jurisdiction over the property an assertion of jurisdiction over the person. Thus, all assertions of jurisdiction must be determined according to the standards of IShoe & its progeny. (Mullane v. Central Hanover Bank & Trust)
Concurring (Powell) Reserves judgment as to whether ownership of real property in a jurisdiction may provide the contacts necessary for jurisdiction. Quasi in rem jurisdiction should remain valid when real property is involved.

Concurring (Stevens) Holding should not be read to invalidate in rem jurisdiction.

Concurring in Part & Dissenting in Part (Brennan) The use of minimum contacts is more than justified. It represents a sensible approach to the exercise of state Ct jurisdiction, however the majority’s approach to minimum contacts is wrong. To be proper, State Ct jurisdiction must have both notice & a long arm statute. Under this case there is no such statute.

As a general rule, a state forum has jurisdiction to adjudicate a shareholder derivative action centering on the conduct & policies of the directors & officers of a corp incorporated in that State. I therefore would not foreclose Delaware from asserting jurisdiction over appellants were it persuaded to do so on the basis of minimum contacts. Heitner however never pleaded or demonstrated that the Ds had minimum contacts with the state.

Greyhound’s choice of incorporation in Delaware is a prima facie showing of submission to its jurisdiction. There was a voluntary association with the State of Delaware. They invoked the benefits & protections of its laws. The majority opinion is purely advisory once it finds that the state statute is invalid.

Burnham v. Superior Ct of CA: Service of Process on an individual present in the state temporarily doesn't violate due process
The Burnhams lived in New Jersey prior to their separation. Mrs. Burnham (P) moved to CA & filed for divorce in CA state Ct. Mr. Burnham (D) was visiting CA on business when he was served with the divorce papers. The D’s primary reason for visiting CA was for business but while there he visited his daughters. His only contacts with CA were occasional brief visits for business & to visit his children. In a special appearance Burnham moved to quash service, contending his CA contacts were insufficient to confer personal jurisdiction. CASupCt denied the motion. || State CtApp denied his petition for mandamus, holding that his physical presence & personal service in the state constituted valid grounds for personal jurisdiction. || SupCt granted cert. || Ct noted that on rare occasions, deviations from the general rule of presence in the state have been permitted. These relate only to suits arising out of an absent D’s contacts with the forum state. In IShoe, the Ct held that minimum contacts are required in order to satisfy the due process requirements of fair play & substantial justice. Ct held there was nothing in IShoe or its progeny that req'd extending its holding to transient jurisdiction. Affirmed.

Can a state gain personal jurisdiction over a nonresident who was personally served with process while temporarily in the state, if his purpose for being in the state is unrelated to the matter before the Ct? Yes. It is an established principle that States have jurisdiction over persons physically present in the State. Service of process on a party physically present in a state does not violate due process. The purpose of the party’s presence w/in the state is irrelevant (as long as his presence was voluntary).

Concurrence (Brennan) Doesn't agree w/ a rule that relies on tradition for supporting forms of jurisdiction. He'd undertake an independent inquiry into the fairness of the prevailing in state service rule. The historical approach is foreclosed (IShoe & Shaffer v. Heitner). All rules of jurisdiction must satisfy contemporary notions of due process under minimum contacts analysis. (Shaffer)

Mullane v. Central Hanover Bank & Trust Co.: Notice given by newspaper publication to an out-of-state party, when their address is known is unconstitutional under the Due Process Clause
Central Hanover Bank (π) was the trustee of a common trust fund formed by pooling the assets of a number of smaller trusts. P petitioned to NY Surrogate Ct for a judicial settlement of the trust. The only notice provided to beneficiaries was via publication in a newspaper. Mullane (∆) was appointed attorney & special guardian for a number of beneficiaries who either were unknown or didn't appear. Mullane objected to the statutory provision for notice by publication, arguing it was unconstitutional for lack of due process under the 14th Amendment. || Surrogate’s Ct overruled ∆’s objection. || Ruling affirmed on appeal to the NYSupCt, AppDiv, & NYCtApp. || USSupCt granted cert. || Notice must be reasonably calculated to inform known parties affected by the proceedings. However, constructive notice by publication was acceptable with regard to missing or unknown parties or for those whose whereabouts couldn't be ascertained by due diligence or for whom future interests were too conjectural to be known with certainty. Reversed.

Is notice given to out-of-state parties by publication in a newspaper, when the parties’ addresses were known, constitutional under the Due Process Clause (14th Amend.)? No. Unconstitutional.

Publication of notice in a newspaper ineffective to establish personal jurisdiction over D. (Pennoyer v. Neff)

Strawbridge v. Curtiss: Rule
Carden v. Arkoma Associates: FedCt must look at citizenship of all members in a p'ship to determine if complete diversity exists
Arkoma Associates (Respondent), a limited partnership under AZ law, sued petitioners Carden & Limes on a K dispute in DistCt, relying on diversity of citizenship for Fed jurisdiction. Carden and Limes (LA citizens) moved to dismiss on ground that one of Arkoma's partners was a LA citizen. DistCt denied motion, finding the requisite "complete diversity." ||After petitioner Magee Drilling Co. intervened & counterclaimed against Arkoma, DistCt awarded judgment to Arkoma. || CtApp affirmed, finding, w/ respect to the jurisdictional challenge, that complete diversity existed bc Arkoma's citizenship should be determined by reference to the citizenship of its general, but not its limited, partners. || SupCt determined no complete diversity bc a member of the P'ship was a LA resident (Ct must look to all members of the partnership). Reversed & Remanded.
1. Complete diversity lacking w/ respect to Carden & Limes

(a) A limited partnership is not in its own right a "citizen" of the State that created it within the meaning of the Fed diversity statute. We have firmly resisted extending the well-established rule treating corps as "citizens" to other artificial entities. Chapman v. Barney; Great Southern Fire Proof Hotel Co. v. Jones; Steelworkers v. R.H. Bouligny, Inc.; Puerto Rico v. Russell & Co.; Navarro Savings Assn. v. Lee; distinguished. 

(b) FedCt must look to the citizenship of a partnership's limited, as well as its general, partners to determine whether there is complete diversity. That only the general partners have exclusive & complete control over the partnership's operations & the litigation is irrelevant. This Ct's decisions have never held an artificial entity can invoke diversity jurisdiction based on the citizenship of some but not all of its members. Bank of US v. Deveaux, 5 Cranch; Marshall v. Baltimore & Ohio R. Co.; Navarro; Distinguished.

(c) Deciding if/which artificial entities (other than corps) are "citizens" for diversity purposes is best for Congress to decide. 

2. CtApp didn't consider whether complete diversity exists between Magee & Arkoma. SupCt won't decide in the 1st instance. 

OSBORN v. BANK OF THE US
Congress enacted a § that the bank can sue & be sued in FedCt. The issue was whether there was an underlying 'Fed Question' in the ability of the Ct to have jurisdiction.  SupCt said all that matters was that there is an ingredient of a Fed cause of action in the cases.  This gives Congress the authority to create statutes that can be interpreted very broadly in FedCt.

Louisville & Nashville Railroad Co. v. Mottley: The mere allegation of an anticipated defense arising under FedLaw, creating a Fed Question, does not give a FedCt jurisdiction. Fed Issue must be in π's complaint so that Ct may determine jurisdiction at the outset of the case (well pleaded complaint doctrine)
Mottley & his wife (π) were injured while riding a train on the Louisville & Nashville Railroad (∆) in 1871. A PI suit settlement was reached whereby π would release claims for DAS against railroad in exchange for a K granting them free transportation for life. π refused to renew π'a pass in 1907 bc an act of Congress forbade the giving of free passes or free transportation. π filed an action in FedCt in the W.Dist. of Kentucky. Diversity jurisdiction unavailable bc Mottley was domiciled in Kentucky & railroad incorporated in Kentucky. Mottley contended that ∆ would raise a constitutional defense in its answer thereby creating FedSMJ. Ct tried the case on the merits & judgment for Mottley. || Railroad appealed to SupCt which sua sponte (of their own accord) raised the issue of whether the FedCts had jurisdiction to hear the case. Anticipating that ∆ will raise a defense that includes a Fed question isn't sufficient to claim SMJ. There was no diversity of citizenship & the only way to maintain this suit would be if it arose under the Constitution or US law. Ct held the mere allegation that a ∆ will raise a Fed question in his answer isn't sufficient to create jurisdiction. Mottley’s complaint was based on a K claim & didn't raise a Fed question. Reversed.

FEDERAL QUESTION JURISDICTION

In order to establish federal question jurisdiction, a “right or immunity created by the Constitution or the law of the United States must be an element, and an essential one, of the π’s cause of action” [Gully v. First National Bank, 299 U.S 109, 112 (1936)].  Even where a cause of action arises under state law, a federal court may have jurisdiction if it appears that the right to relief rests on the construction or application of a federal law [Smith v. Kansas City Title & Trust Co., 255 U.S. 180 (1921)].  However, the mere presence of a federal issue in a state-created cause of action does not automatically confer federal question jurisdiction.  Its availability depends in part on “an evaluation of the nature of the federal interest at stake”: whether it is sufficiently important to require a federal trial forum [Merrell Dow Pharmaceuticals, Inc. v. Thompson, 478 U.S. 806 (1986)]. A π cannot invoke the original jurisdiction of the federal courts either by anticipating a federal defense or otherwise importing a federal question into his complaint that is not essential to his case.
Smith v. Kansas City Title & Trust Co.: Even if a cause of action arises under state law, FedCt may have jurisdiction if it appears the right to relief rests on the construction/application of a Fed Law  
Merrell Dow Pharmaceuticals Inc. v. Thompson: Rule
Husband & wife (π's), brought action against a pharmaceutical company (D).  πs allege their children suffered birth defects bc the wife took Bendectin (manufactured by D).  πs claim based on negligence, breach of warranty, strict liability & fraud.  π also claim ∆ violated FDCA. || ∆ removed the action to FedCt based on Fed question jurisdiction. πs claim the removal was improper & moved to remand the case back to state Ct. || TrCt denied πs motion to remand. || 6th circuit reversed. || Congress never intended to create a private cause of action under FDCA.  The fact that there may be a FDCA violation by ∆ doesn't give πs the private Fed cause of action under this statute.  Removal from the state Ct improper. FedCt didn't have SMJ.


	Notes: FedCts are Cts of limited jurisdiction.  FedCts can have SMJ over cases either by diversity of jurisdiction route or by Fed question route.  This case dealt with Fed question jurisdiction.  This case rules that the mere fact that there may be a violation of some Fed law, when congress didn’t intend to create private cause of action under that law, doesn't establish Fed question jrx.


Grable & Sons Metal Products v. Darue: Rule
IRS seized Grable's property. IRS gave notice by certified mail before selling the property to Darue. Grable sued in state Ct, claiming Darue's title invalid bc Fed law requires IRS to give Grable notice of the sale by personal service, not certified mail. Darue removed the case to FedDistCt, arguing the case presented a Fed question bc Grable's claim depended on an interpretation of Fed tax law. || DistCt agreed & ruled for Darue. || Sixth Circuit affirmed.

Did a case involving the interpretation of Fed tax law belong in FedCt & not state Ct where it was filed? Yes. In a unanimous opinion delivered by Justice Souter, Ct held the case involved a Fed question & could thus be removed to FedCt. Fed-questions jurisdiction, the Ct reasoned, lay over some state-law claims that implicated significant Fed issues. In this case, the national interest in providing a Fed forum for Fed tax litigation warranted moving the case to FedCt.
Ferens et ux. v. John Deere Co.: Rule
Ferens (PA), Deere (DL) w/ principle place of business in IL.  1st suit: in PA for K & Warranty claims.  SJ over Deere in PA.  There was Diversity Jurisdiction over Deere (PA residents vs. DL incorp). 2nd suit: Filed in MissDistCt for negligence & products liability.  GJ over Deere in Miss due to min. contacts. § of Limitations already expired in PA, but still valid in Miss. Under Klaxon a FedCt case based on diversity, will mirror StateCt law.  When π chose Miss, they get to use Miss choice of law rules (not necessarily Miss law). π filed §1404 Convenience Transfer (location, combine cases).  USSupCt Transfer ok, but § of L won't apply in PA. Transfer of Ct, not transfer of law. 

Erie: FedCt Diversity Jsd: Law & outcome should be substantially the same in FedCt (as in stateCt)

Van Dusen: Law applicable to Diversity cases doesn't change upon transfer by ∆ (Ferens adds π as well)

Piper Aircraft Co. v. Reyno: Motion to dismiss for forum non conveniens: Ct should consider private & public interest factors.
Piper Aircraft (∆1), a PA corp manufactured a plane that crashed in Scotland. Parts of the airplane were manufactured by Hartzell (∆2), an OH corp. Reyno (π) was appointed administrator for the families of 5 UK citizens involved in a plane crash in their suit against ∆s for negligence & strict liability. The families of the dead passengers sued Air Navigation, the operator of the plane (McDonald), & the deceased pilot's estate in a separate action (in UK). || π filed complaint in CA || ∆s removed to FedDistCt in CA || ∆s successfully sought transfer to PA DistCt. ∆s’ motion to dismiss on forum non conveniens grounds granted. || Reyno appeals. ||CtApp R&R || SupCt held 1) private factors favored Scotland bc the wreckage of the plane & witnesses were there. 2) Public factors favored Scotland bc a greater interest in hearing a case concerning Scottish citizens. 3) Scotland may be less favorable to Reyno. Didn't provide a reason to dismiss ∆s’ motion. Reversed, favor ∆'s.

π cannot prevail on ∆s’ motion to dismiss on the grounds of forum non conveniens by showing the substantive law to apply in the alternative forum is less favorable to π than the chosen forum.

DistCt didn't act unreasonably to conclude that fewer evidentiary problems would arise if the trial were held in Scotland, & in determining the public interest factors favored trial in Scotland.

When an alternative forum has jsd to hear a case & when trial in the chosen forum establishes oppressiveness/vexation to ∆ out of proportion to π’s convenience, or chosen forum inappropriate bc of considerations affecting Ct’s administrative & legal concerns: Ct may dismiss by applying private & public interest factors (w/ sound discretion). 


Private factors: ease of access to sources of proof, availability of compulsory process for the attendance of unwilling witnesses, cost of witness attendance, possibility of viewing the scene if appropriate to the action, & other practical matters that make the trial easy, expeditious, & inexpensive.


Public factors: Ct administrative difficulties, interest to have local controversies adjudicated at home, interest to have trial in a forum that is familiar with the governing law, avoidance of unnecessary problems in conflict of laws or foreign law application, & unfairness of burdening citizens in an unrelated forum w/ jury duty. 

Allstate Insurance v. Hague: Rule
Erie R. Co. v. Tompkins: Rule
Tompkins (π) was walking along a path next to railroad tracks in PA when an object protruding from a train struck him. π sued Erie (∆, NY), the owner of the property, for negligence in FedCt. Under PA law, π was a trespasser & ∆ only owed a duty to avoid wanton negligence. The majority rule, however, is that a RR owes a duty of ordinary care to a traveler on a footpath. || DistCt applied the general rule & jury returned a verdict for π.||  CtApp affirms.

Rule The term “laws” in Section 34 in the Judiciary Act of 1789 (the “Rules of Decision Act”) refers to the decisions of local tribunals as well as state statutes, their interpretations by the Cts, & the rights & titles to things having a permanent locality. 

Under Section 34 of the Fed Judiciary Act of 1789, should Pennsylvania law apply to P’s case? Yes. [Swift v. Tyson, 41 U.S. (16 Pet.) 1, 10 L.Ed. 865 (1842)], is overruled. The doctrine irrationally favored state statutory law over state common law. Thus, Swift favored out-of-state litigants over in-state litigants bc the out-of-state litigant could ensure that a case would be heard in FedCt if it didn't like the common law applicable in state Ct. FedCts are Cts of limited jurisdiction & thus cannot “supervise” the decisions of the state Cts unless such authority is specifically delegated to them in the constitution. Thus, there is no Fed common law. State common law & statutes should be given equal force in the FedCts deciding state law. Section 34 is not unconstitutional, just the doctrine of Swift v. Tyson. 
Dissent. Justice Butler: Ct considered a question that was not raised. Furthermore, the case cited as grounds for overruling Swift v. Tyson was a single dissent authored 50 years after the Tyson decision was announced. The Ct does find §34 unconstitutional, & it didn't give counsel a chance to argue the constitutional question. Finally, the constitutionality of §34 need not have been considered bc the evidence shows that P was guilty of contributory negligence. Therefore, the judgment should be reversed. Concurrence. Justice Reed: The rule in Swift was not unconstitutional, it was just erroneous. The Ct’s opinion here implies that the FedCts must follow state decisions involving substantive law, whether Congress legislates or not, bc to not follow state decisions would violate the constitutional autonomy of the states. This implication is questionable, bc under Article III & the necessary & proper clause, Congress can restrict FedCts’ adherence to state common law. 

Discussion. This case articulates what is known as the “Erie doctrine”: a FedCt sitting in diversity applies substantive state law. Erie expanded the definition of Section 34 of the Judiciary Act of 1789 to include state Ct decisions. The two policies emphasized in Erie: uniformity of state Ct decisions & prevention of discrimination between residents & non-residents, are mentioned frequently in subsequent decisions that support & refine Erie. Only the concurring opinion of Justice Reed explicitly states that a FedCt should apply state substantive law & Fed procedural law. 

Salve Regina College v. Russell: CtApp should review de novo a DistCts determination of state law.

Under civil procedure, can a FedCtApp review a DistCt's determination of state law under a standard less probing than that applied to a determination of FedLaw? No.  CtApp should review de novo a DistCts determination of state law.  Appellate Cts must independently review a lower court's determinations.  CtApp's are vested with plenary (absolute/complete) authority over final decisions of DistCts.

Independent appellate review of legal issues best serves the dual goals of doctrinal coherence and economy of judicial administration.  DistCt trials are fast paced, while appellate courts have more time to deliberate over matters, plus the record is organized for judges to review.  They must pour over the record, however, to make sure their analysis is the one which should be applied in a particular case.  Such lack of analysis by the appellate court falls below one standard set forth in the Erie Doctrine, which is the avoidance of inequitable administration of the laws: if the appellate courts don't review the record but just the decision, can happen.


Federal appellate rule 52(a): TrCt's findings of fact "shall not be set aside unless clearly erroneous, and due regard shall be given to the opportunity of the trial court to judge of the credibility of the witnesses."

De novo: over again: as if for the first time.

	1) allowing independent appellate determination of issues (as of fact or law) (EX: a de novo review) 2) allowing complete retrial upon new evidence

A de novo review is an in-depth review. Decisions of Fed administrative agencies are generally subject to de novo review in the DistCts, and some lower state court decisions are subject to de novo review at the next level.


Guaranty Trust Co. of New York v. York: Rule
Breach of trust by Guarantee. π brought action in FedCt based on diversity of citizenship only. ∆ moved for summary judgment on the grounds that the state § of limitations had run. || DistCt granted summary judgment. || CtApp reversed. Held the § of limitations didn't apply in this FedCt case in the presence of a Fed tolling doctrine.

Under what circumstances are the FedCts bound by state law in a diversity action? Where it would “significantly affect the result” of a litigation for a FedCt to disregard a state law that would be controlling in the state Ct.

Erie didn't merely overrule Swift with regard to “substantive” state law. It overruled the judicial process of FedCts disregarding state law where it would lead to different results in the state vs. FedCt in a diversity action. In these cases, the FedCt is acting as just another state Ct. Thus, it cannot afford recovery for a state-given right if the state itself would not afford recovery. The difference between “substance” & “procedure” is not the dividing line for when to apply state law. Rather, the question is whether the state law merely concerns “the manner & the means by which a right to recover is enforced” or whether it would “substantially affect the result.” Here, the state bars the action. Thus, the FedCt should bar the action for the same reason.

Dissent The forum state may have diff. laws for disregarding the § of limitations of the other state. Thus, whether or not the action will be held to be barred depends on the law of the forum, not the law of the state of the incident.

Notes: In Ragan v. Merchants Transfer, the diversity π filed the complaint with the Ct a month before the state statute of limitations expired, but didn't serve the summons until 2 months after the statute of limitations had expired. Fed Rule 3 states that the action is commenced upon filing of the complaint with the Ct, however the state law states that the action is commenced upon service of the summons. Under Guarantee Trust, SupCt held that state law applied to bar the action. In Woods v. Interstate Realty, π was a corporation in a diversity action. State law required corporations to file a power of attorney for service prior to bringing an action. π failed to do so. Again, the Supr. Ct. held that state law applied to grant summary judgment for ∆. In Cohen, the π was a shareholder & state law entitled the ∆ corporation to require the π to post bond in order to sue. Again, the Supr. Ct. followed state law.

Byrd v. Blue Ridge Rural Electric Cooperative, Inc: Erie doesn't mandate that state law be applied, regardless of conflict w/ FedLaw.  Under Erie, diversity must respect the rights & obligations of the parties.
Byrd (π, NC) was injured in SC while connecting power lines in the course of his employment for a subKor of Blue Ridge (∆, SC). Byrd brought a diversity action for PI against Blue Ridge. Under SC law, if Blue Ridge were Byrd’s statutory employer, Byrd’s award would be limited to workmen’s comp & he would not be entitled to sue Blue Ridge for negligence. Blue Ridge raised an affirmative defense based on SC law that it was Byrd’s statutory employer & that Byrd was therefore limited to workmen’s comp. || After hearing Blue Ridge’s evidence, the judge struck Blue Ridge’s affirmative defense without hearing Byrd’s evidence. Jury verdict for π. ∆ appeals.|| CtApp reversed & directed a verdict for ∆. || USSupCt granted certiorari. || Remanded w/ orders for a jury trial.

∆: Under Erie, the issue of immunity should be decided by the judge according to SC law 

π: The Erie doctrine couldn't preclude his right to a trial by jury under the 7th Amendment.

USSupCt held 

1) SC’s determination that immunity was a question of law to be decided by a judge was merely a determination of the form & mode of enforcing immunity. It didn't involve any essential relationship or determination of rights created by state law. 

2) The Erie doctrine can still reach form & mode determinations if there are no affirmative countervailing considerations.

 3) The right to have the issue decided by a jury is mandated by the 7th Amendment. It is a fundamental & essential right that may not be changed by any contrary state law or requirements. 
Under Erie, must state law be applied in determinations of rights, regardless of conflict with Fed law & the Constitution? No. The Erie doctrine doesn't mandate that state law be applied in determinations of rights regardless of conflict with Fed law & the Constitution. Under Erie, FedCts in diversity must respect the definitions of rights & obligations created by state law, but state law cannot alter the essential function of the jury as provided by the 7th Amendment. 

Hanna v. Plumer: States must comply with the Federal Rules of Civil Procedure.  The FRCP must comply w/ the Rules Enabling Act which states: 1) The Rules must be strictly procedural 2) Cannot abridge, modify, or enlarge Fed. Substantive Rights
Hanna (π, OH) was involved in an automobile accident in SC with Osgood (Mass). Hanna brought an action in diversity in MassFedDistCt against Plumer (∆), the executor of the estate of Osgood. ∆ was served with process according to FRCP 4(d)(1) by leaving copies of the summons with his wife at his residence. Under Mass law however, service upon an executor must be handed personally to the executor w/in 1 year. 

∆ moved for summary judgment on the grounds that the state law rule regarding service should be used. Citing Guaranty Trust, ∆ argued the Erie doctrine applies when the issue is outcome determinative; in this case if Mass rules applied the case would be dismissed bc ∆ hadn't been served within the § of limitations & Ct would therefore not have PJ over him. 

On the other hand, if Fed rules applied, π would have an opportunity to have the case tried on the merits. 

||TrCt granted Plumer’s motion & Hanna appealed, arguing that the rule established in Erie applies only to issues of substantive law & not procedural rules. || 1st Circuit affirmed. || USSupCt Reversed.

Does the Erie doctrine apply to rules of procedure pertaining to service of process? No. 
Do the FRCP apply, irrespective of the source of SMJ, & irrespective of whether state or Fed substantive law applies? Yes.

USSupCt held the question in this case only goes to procedural req'ts. A dismissal for improper service under these facts would not alter the substantive right of Hanna to serve Plumer personally & refile or affect the substantive law of negligence in the case. Article III & the Necessary & Proper Clause provides that the Congress has a right to provide rules for the FedCt (FRCP 4(d)(1). Plumer’s arguments for the application of state law are flawed. Under Byrd, FedCts must apply Fed law in certain situations regardless of whether choice of law would be outcome determinative.

The choice of the Fed or state rule have a marked effect upon the outcome of litigation but the difference between the rules would be of scant if any relevance to the choice of forum. A party would not choose a FedCt simply bc Rule 4(d)(1) has an easier method of service. The Erie rule has never been invoked to void a Fed Rule.

This case is differentiated from York & Erie in that they never dealt with a Fed rule conflicting with state law. If there is no Fed rule, Erie commands the enforcement of state law. The exercise of constitutional authority by Congress in the Rules Enabling Act doesn't have to take a backseat to state created rights & procedures. Fed rule is valid & controls the case.

Stewart Organization, Inc v. Ricoh Corp: Enumerated Fed §'s prevail over a state policy disapproving certain means by which venue might be decided.
π & ∆ had a K with a forum selection clause listing NY as the selected forum. π sued in Alabama FedCt. ∆ moved to transfer pursuant to §1404(a) & the forum selection clause. || AL DistCt judge refused bc AL law disapproved of the enforcement of forum-selection clauses. 

Facts. Stewart (π) sued Ricoh Corp (∆) in AL FedCt based on diversity of citizenship. ∆ asked the FedCt to use its discretion under 28 U.S.C. §1404(a) to honor the forum selection clause & transfer the case to New York, or, alternatively, to dismiss the case for improper venue based on 28 USC §1406. || DistCt denied the motion, stating that the case is governed by AL law & AL disfavors forum selection clauses. DistCt certified the ruling for interlocutory appeal & the Ct of Appeals accepted jurisdiction. || CtApp reversed, stating venue questions are governed by Fed law, & that the clause was enforceable as a matter of Fed law. CtApp reversed & remanded to transfer the case to NY. CtApp en banc affirmed the panel’s decision.|| P appealed. 
In a FedCt sitting in diversity, is an issue regarding venue is controlled by Fed law as opposed to state law? Yes. Judgment of the CtApp affirmed. §1404(a) is sufficiently broad to cover the issue at hand. The focus is on whether the case might have been brought in NY, while taking into consideration bargaining power & convenience in light of the forum selection clause. By focusing on AL law, DistCt contravened Congressional intent by considering factors that defeat the purpose of §1404(a). bc the two statutes conflict with each other, Fed § controls. It is w/in Congress’ power to enact §1404(a) bc that section can be classified as procedural & doesn't change the applicable law regarding venue in AL. 

AL law articulated a clear policy against forum selection clauses. The Fed §, by contrast, req'd consideration of various factors such as bargaining power & convenience when evaluating the validity of the forum selection clause. The laws conflict bc the AL law doesn't require consideration of these additional factors. Therefore, Fed law prevails. 

Boyle v. United Technologies Corp: RA defense in Fed law can preempt a state law when there is a unique Fed Interest & the State law is in direct conflict w/ the law
Petitioner appealed FedAppCt reversal of Petitioner’s state tort claims & allowed Respondent’s Fed military Kor defense. Petitioner (π) is the personal representative of the estate of David Boyle, a marine helicopter pilot who died when he crashed in a helicopter manufactured by United Technologies Corp(∆). Petitioner brought a diversity action in FedCt against Respondent, but brought Virginia state tort claims against ∆. || Jury awarded DAS to Petitioner. || Respondent moved for a direct verdict notwithstanding the judgment under the Fed military Kor defense. TrCt denied. || USCtApp for the 4th Circuit reversed & allowed Respondent the defense. Petitioner argued that there was no express statutory authority to immunize Respondent.
Whether Respondent can use a Fed defense that protects military Kors against state tort law claims. The USSupCt majority held there were unique Fed interests that require the preemption of state law when a significant conflict exists between Fed & state law, even when there is no express legislative authority to do so. The Fed govt’s King for military equipment would be considered a unique Fed interest. Therefore the case should be remanded to determine whether the helicopter conformed to the Fed government’s specifications & the supplier warned the government about dangers known to the Kor & not the gov't.
Dissent. 
- Brennan argued the Ct didn't have the authority to create Fed CL to allow immunity to gov't Kors. The immunity should be granted by the legislature.

- Stevens argued the decision to immunize Kors should be left to Congress.

Discussion. The majority didn't want states to have the power to reach parties that were working with the Fed gov't on issues that are solely in the domain of the US gov't. The Kors are acting as an extension of the Fed gov't.

Garr v. U.S. Healthcare, Inc: Under Rule 11 of the FRCP, a signed pleading must show that the legal arguments in a pleading must be warranted by existing law/request modification, have a proper purpose, and have factual allegations that have/likely to have evidentiary support. 
Malone was an attorney at Greensfield & Chimiles (PA) who represented π's. A Wall Street Journal article claimed that USH & Abramson (∆) sold their stock before a major price decline.  3 Class Action suits followed based on this article.

Class Action #1 - "Greenfield Complaint" alleged a personal liability suit for false & misleading statements filed w/ the Securities & Exchange Commission for inflating their stock.  This caused Greenfield & the stockholders to purchase stock at inflated prices. Malone mailed the complaint but filed before it was received. 

Class Action #2 - "Strunk Complaint" alleged the same as #1 except the π's name & shares were diff.  It was filed on behalf of Strunk after being contacted by his NY attorney.  Another attorney, Levin had a longstanding relationship w/ G&C.  He also read the article & researched a §10(b) action, which he believed had merit
Class Action #3 - "Garr Complaint" Levin faxed #1 to Sklar who represented Garr & wife. 

DistCt: filed a Rule 11 Motion for Sanction on same day as #3, anticipating it. Davis, the attorney for USH claims Malone, Levin, & Sklar would have found the complaints had no merit, & that they were just based on the news.

Bell Atlantic Corp. v. Twombly: A pleading factual allegations must make a plausible claim for relief
Twombly & other consumers (π) brought a class action lawsuit against Bell Atlantic & other telecommunications companies (∆). They alleged ∆ violated §1 of the Sherman Act by conspiring to end competition among themselves & to stifle new competition. In the suit, π claimed the companies agreed not to branch out into & compete in one another's territories, even though the Telecommunications Act of 1996 may have made it relatively inexpensive. || DistCt granted Bell Atlantic's motion to dismiss the suit. However, bc π failed to "allege sufficient facts from which a conspiracy can be inferred." In order to sufficiently claim a §1 violation, Ct held π's must to establish a "plus factor" - a piece of evidence showing that ∆s' behavior would be against their economic self-interest unless there was a conspiratorial agreement. ||DistCt held π hadn't established a plus factor bc the companies' defensive behavior could've been motivated by economic factors rather than conspiracy. || π appeals. || 2USCtApp reversed. Ruled that π needed only to allege a conspiracy & specific facts that would support a §1 violation. Since he alleged that the companies engaged in suspicious "parallel conduct" & conspired to preserve monopoly conditions, his claim was sufficient & the suit could proceed. || USSupCt held "Without more, parallel conduct doesn't suggest conspiracy" & "A statement of parallel conduct ...needs some setting suggesting the [conspiratorial] agreement" Ct laid out a "plausibility standard" for the pleading stage of §1 suits. Claims are valid only if they allege facts that plausibly suggest a conspiracy. To allege facts that are merely consistent with a conspiracy is not sufficient. The suggestive facts need only be alleged; a suit can go forward even if the facts are unlikely to be proved. Ct held π's claim should be dismissed bc he failed to identify any facts that suggested illegal conspiracy over the alternative: a concurrent appraisal of the economic situation by several telecomm companies. 

Can a π claim a §1 of the Sherman Act violation by alleging parallel conduct by ∆'s, amounting to a conspiracy? No.  π must also allege facts that, if true, suggest a conspiratorial agreement. 

Dissent: Accused the majority of acting on the basis of practical concerns over "enormously expensive" antitrust lawsuits w/ the potential to confuse juries.
Grumman Systems Support Co v. Data General Corp: Rule
∆ had a copyrighted computer program. π, a competitor, allegedly copied the program without authorization. || ∆ sued π in MassDistCt for copyright infringement and related causes of action. After its motion to dismiss was denied, π sued ∆ in CA state court for violation of the CA antitrust law. ∆ removed the CA antitrust action to FedCt.|| ∆ asserted that the action was a compulsory counterclaim to the Mass action or the action should be transferred to the District of Mass under §1404 for the convenience of the parties and witnesses. Ct held there was a logical relationship between the claims in the 2 actions sufficient to precipitate Rule 13 concerns. The actions were sufficiently related to meet the compulsory counterclaim test. ||Ct granted ∆'s motion to dismiss, without prejudice, so the action could properly be brought as a counterclaim to π's first-filed action in Mass.

Guedry v. Marino: Rule
164 FRD 181

∆ sheriff filed a motion to sever or separate trials in π deputies' action against him, which alleged he terminated them in violation of  42 U.S.C.S. §§ 1981 & 1983 & state law. The sheriff claimed the cases were improperly joined &, thus, he was entitled to severance under Rules 20 & 21. π  also sought separation under Rule 42 (B)  to promote judicial economy and prevent jury confusion.

OVERVIEW: 6/7 deputies alleged that the sheriff terminated them for their refusal to support him in his reelection bid. 3 also alleged racial discrimination. The remaining deputy alleged racial discrimination and retaliation for filing a workers' compensation claim. || Ct denied the sheriff's motion to sever under Rule 20(a). Ct held that even though the deputies' claims arose from separate facts, all but one of the deputies' allegations revolved around claims of termination in violation of First Amendment rights. Termination of the deputies for failure to support the sheriff in his reelection bid constituted a single transaction or occurrence for purposes of Rule 20(a). Because the deputy claiming retaliation also claimed racial discrimination, as did three other deputies, her claims arose out of similar transactions or occurrences and involved similar questions of fact and law. Thus, joinder of her claims under Rule 20(a) was proper. The court also denied separation under Rule 42(b) because seven separate trials would cause needless delay and prejudice. Any jury confusion could be remedied at trial through jury instructions.

OUTCOME: The court denied the sheriff's motion to sever or separate the trials.
Republic of the Philippines v. Pimentel: Rule
Pimentel is the representative of a large class of people who sued Ferdinand Marcos, the former President of the Philippines, in FedCt for human rights violations committed in the Philippines. DistCt awarded the class a large settlement, a portion of which was contained in a brokerage account established by Marcos. The Republic of the Philippines was also a ∆ in the suit, but it successfully claimed that it had sovereign immunity from lawsuits. After the assets were awarded to the class, the Philippines sought to re-enter the suit, claiming that the assets were acquired by Marcos illegally and actually belonged to the Philippines.

CtApp affirmed DistCt judgment. Under Rule 19, the Philippines are a "necessary" party to the lawsuit because if it were not allowed to join the suit it might not be able to protect its asserted interest in the assets. Since the Philippines is protected from suit due to its sovereign immunity and therefore cannot be joined in the suit, normally the entire case should be dismissed. However, Rule 19 requires dismissal only if a "necessary" party is also "indispensable." A party is indispensable only if "equity and good conscience" require it. After balancing the interests of the Philippines against those of the Pimentel class, Ct determined the Philippines wasn't an indispensable party.

1. Whether a foreign gov't that is a "necessary" party to a lawsuit under Rule 19(a) & has successfully asserted sovereign immunity is, under Rule 19(b), an "indispensable" party to an action brought in the courts of the US to settle ownership of assets claimed by that government.

2. Whether the Philippines & its Presidential Commission on Good Government (PCGG), having been dismissed from the interpleader action based on their successful assertion of sovereign immunity, had the right to appeal the DistCt's determination that they weren't indispensable parties under Rule 19(b); & whether the Republic and its PCGG have the right to seek this Ct's review of the CtApps opinion affirming the DistCt.
United Mine Workers of America v. Gibbs: State & Fed claims should derive from a common nucleus of operative fact
This case arises from a dispute between the United Mine Workers & the Southern Labor Union over representation of workers in the southern Appalachian coal fields. Gibbs (Respondent) was awarded compensatory & punitive DAS in this action against the United Mine Workers (Petitioner) for violations of §303 of the Labor Management Relations Act & the Tenn. CL. 
Rule In cases where π has both Fed & state claims against ∆, although there may be no diversity jurisdiction, FedCt has discretion to exercise pendent jurisdiction over the state claim based upon state law if the state-created claim & the Fed claim derive from a common nucleus of operative fact, & are such that π would ordinarily be expected to try them all in one judicial proceeding. 

Facts Respondent was employed as a mine superintendent in the Grundy Co. However, miners, who were represented by a local union affiliate of Petitioner, inflicted physical injuries upon Respondent after learning that Respondent had employed laborers represented by a rival union. TennDistCt returned a verdict in favor of Respondent on both the Fed & state law claims. However, the Ct set aside the Fed law award based upon the ground that DAS were not proven. USCtApp affirmed. 
Whether the relationship between the existing state-created claim & the Fed claim were close enough to permit the conclusion that the entire action before the Ct comprises but one constitutional case? Yes. Pendent jurisdiction of a Ct is discretionary; it is not a right of π. In determining whether pendent jurisdiction is appropriate,  Ct considers judicial economy, convenience, & fairness to the litigants. Although it's possible in this case, that the Ct could have decided to dismiss the state claim, the circumstances show no error in refusing to do so. USSupCt reversed. 

Discussion. Ct focused on the rule that both the state & Fed claims derive from a common nucleus of operative fact. The Ct noted that although the Fed law claims were ultimately dismissed, it was certainly not true that the Fed issues were so remote or played such a minor role at trial that in effect only the state claims were litigated. Ct noted that due to the nature of supplemental jurisdiction, it is not always apparent at the time of filing the complaint that the Fed issues will be dismissed. Ct stated it often occurs at different stages of litigation. 

Moore  v. New York Cotton Exchange: Rule
xxxxxxxxxxx

Owen Equipment & Erection Co v. Kroger: Diversity Jsd doesn't exist unless each ∆ is a citizen of a diff state from each π, even where the non-diverse ∆ is impleaded through ancillary jsd.
The Respondent, Kroger (π Iowa) filed suit against Omaha Public Power district (∆, NB), in Fed DistCt. Basis of  jsd was diversity. Respondent amended the complaint naming the Petitioner-∆, Owen Equipment & Erection Co. (∆), an Iowa corporation, as an additional ∆. π, a citizen of Iowa, filed suit against Omaha Public Power district, a Nebraska citizen, in Fed DistCt, where the basis of FedCt jurisdiction was diversity. Respondent amended the complaint naming D, an Iowa corporation, as an additional D.

Whether a FedCt has ancillary jurisdiction over a third-party ∆ named in an amended complaint in a suit in which complete diversity exists between π & the original ∆, but where the newly named third-party ∆ is a citizen of the same state of π. No. CtApp judgment reversed. 

28 U.S.C. §1332(a)(1), confers upon FedCts jurisdiction over civil actions where the matter in controversy exceeds $75,000 & is between citizens of different states. This statute & its predecessors have consistently been held to require complete diversity of citizenship. That is, diversity jurisdiction doesn't exist unless each D is a citizen of a different state from each P. When the P amended her complaint to assert a claim against the D, complete diversity was destroyed just as surely as if she had sued D initially. If a common nucleus of operative facts were the only requirement for ancillary jurisdiction in a diversity case, there would be no principled reason why the P in this case couldn't have joined her cause of action against D in her original complaint as ancillary to her claim against Omaha.

Dissent Viewed §1332 as only requiring complete diversity between π & the parties he initially brings into the suit. Thus they held that in a diversity case a FedCt has power to entertain all claims among the parties arising from the same nucleus of operative facts as the P’s original claim against ∆.
Discussion Decided primarily out of respect for the limits of the reach of the Fed government, particularly FedCt jsd. In reaching its decision the USSupCt recognized that FedCts are Cts of limited jurisdiction & that these limits must neither be disregarded nor evaded. Thus, by requiring complete jurisdiction between all parties, whether initial parties or third-parties later impleaded under ancillary jurisdiction, the SupCt is staying true that premise.

Rosario Ortega v. Star-Kist Foods, Inc: "When the well-pleaded complaint contains at least one claim that satisfies the amount-in-controversy requirement, & there are no other relevant jurisdictional defects, the DistCt, beyond all question, has original jurisdiction over that claim. The presence of other claims in the complaint, over which the DistCt may lack original jurisdiction, is of no moment. . . . [T]he last sentence of section 1367(a) makes clear that the provision grants supplemental jurisdiction over claims involving joinder or intervention of additional parties.
These are consolidated cases that concern gasoline dealers & their suppliers. In each of these diversity class actions, the dealers allege that the supplier breached their sales agreement. At issue here is the statutory interpretation of 28 U.S.C. § 1367, which covers the amount in controversy requirement for class action law suits.

Upjohn Co v. US: In the corporate context, attorney-client privilege extends to lower level employees, not just to those in control of the corporation. The work-product doctrine protects oral statements made to attorneys, which necessitates a showing of undue hardship on the part of the party-opponent who seeks that information. 
Upjohn (Petitioner, Pharm Co), conducted an internal audit & investigation that revealed alleged illegal payments made to foreign officials in exchange for business. Petitioner volunteered notice of such actions to the IRS, who issued a summons for info collected by Petitioner, including internal questionnaires sent to managerial employees. Petitioner maintained those documents were protected by attorney-client privilege & attorney work product. Gerard Thomas (UpJohns counsel) was notified & he consulted with outside counsel & Petitioner’s Chairman, all of whom decided an internal investigation as to “questionable payments” was necessary. Questionnaires were sent to all foreign & area managers inquiring as to info regarding any such payments. This procedure of collecting info had been deemed “highly confidential.” Petitioner voluntarily sent a preliminary report to the Securities & Exchange Commission (SEC) & IRS. IRS began an investigation & was given lists by Petitioner of all those interviewed & all who responded to the questionnaire. IRS then sought production of all files relative to the investigation conducted under Thomas’ supervision. The requested production included, but was not limited to the written questionnaires & memoranda or notes of interviews conducted in the US & abroad of officers & employees of Petitioner & its subsidiaries. Petitioner refused, citing attorney-client privilege & attorney work product in anticipation of trial. US (Respondent), filed a petition seeking enforcement of the summons in DistCt for the Western District of Michigan, which was granted. Petitioner appealed to CtApp for the 6th Circuit which rejected the DistCt’s finding of waiver of the attorney-client privilege, but agreed that the privilege didn't apply to the communications made by officers & agents not responsible for directing Upjohn’s actions in response to legal advice. AppCt remanded to the DistCt to determine who was within the control group. CtApp judgement R&R


Whether the attorney-client privilege in the corporate context extends to employees not within the “control group” of the corporation. Whether the IRS had shown sufficient necessity & justification to overcome the work- product doctrine. The attorney-client privilege protects the communications in this case from compelled disclosure. The work-product doctrine applies in tax summons enforcement proceedings where a strong showing of necessity must be shown to compel discovery of work product.  

Discussion. The attorney-client privilege applies to corps, not just to the “control group” rather, it extends to lower level employees as well, since their actions as well may involve the corporation in legal difficulties. The attorney-client privilege only protects disclosure of communications. It doesn't protect disclosure of the underlying facts by those who communicated with the attorney. In this case, the Petitioner gave the IRS a list of those employees to whom the questionnaire was given & those who answered. The IRS was free to question the employees who communicated with Thomas & outside counsel. The Ct shall protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of an attorney or other representative of a party concerning the litigation. The notes & memoranda the IRS sought in this case were work product based on oral statements. This req'd the IRS to show necessity & undue hardship in obtaining the info it sought, a burden the USSupCt held was not met. 

Hickman v Taylor: Info prepared or obtained by counsel in preparation for litigation after a claim has arisen is not protected by the attorney-client privilege & is not protected from discovery on that basis.
A tugboat sank killing 5 crew members. Hickman (π) brought a wrongful death lawsuit as representative of one of the deceased against Taylor et al. (∆'s). The 4 survivors testified at a public hearing before the US Steamboat Inspectors & their testimony was recorded & made available to all of the parties. ∆s also interviews of the survivors & others having info about the accident.

∆'s answered all interrogatories except for a summary of statements obtained in the course of their own interviews. ∆'s contended  the requested summary pertained to “privileged matter obtained in preparation for litigation” & was therefore privileged.

Hickman objected. || DistCt held the requested info wasn't privileged & ordered ∆'s to produce it. ∆s' counsel refused to comply & were held in contempt. || CtApp reversed || SupCt granted certiorari.

Do the Fed Rules of Civil Procedure pertaining to discovery require an attorney to produce oral & written statements or other information obtained in preparation for possible litigation after a claim has arisen? No. In these circumstances, FRCP Rules 26, 33 & 34 don't require an attorney to produce oral & written statements or other info obtained in preparation for possible litigation after a claim has arisen.

Is information prepared or obtained by counsel in preparation for litigation after a claim has arisen protected by the attorney-client privilege?
Holding & Rule (Murphy) No. Information prepared or obtained by counsel in preparation for litigation after a claim has arisen is not protected by the attorney-client privilege & is not protected from discovery on that basis.

Discovery of written materials obtained or prepared by opposing counsel in preparation for possible litigation may not be had unless the party seeking discovery can establish that relevant & non-privileged facts remain hidden in an attorney’s file, & where production of those facts is essential to the preparation of the party’s case.

Rule 30(b) gives the trial judge the requisite discretion to make a judgment as to whether discovery should be allowed as to written statements secured from witnesses. In this case however there was no ground for the exercise of that discretion in favor of the P. DistCt erred in holding ∆'s in contempt for failure to produce that which was in the possession of their counsel, & in holding their counsel in contempt for failure to produce that which he couldn't be compelled to produce under either Rule 33 or Rule 34. Judgment affirmed.

Policy The general policy against invading the privacy of an attorney’s course of preparation is so essential to an orderly working of our system of legal procedure that a burden rests on the one who would invade that privacy to establish adequate reasons to justify production through a subpoena or Ct order. There must be some showing of necessity or justification by the party seeking its discovery. If relevant & nonprivileged facts remain hidden in an attorney’s file & the production of those facts is essential to the preparation of a case, discovery may be made. Under the circumstances of this case, no showing of necessity could be made which would justify requiring the production of oral statements made by witnesses to counsel for the Ds, whether presently in the form of his mental impressions or in the form of memoranda. Hickman had an adequate opportunity to seek discovery of the same facts particularly by the direct interviews of the witnesses & made no attempt to show why production was necessary.

Concurrence (Jackson) The question is simply whether such a demand is authorized by the rules relating to various aspects of “discovery.” Discovery should provide a party access to anything that is evidence in his case. Discovery should not however nullify the privilege of confidential communication between attorney & client. But those principles give us no real assistance here bc what is sought is neither evidence nor a privileged communication between attorney & client. To consider first the most extreme aspect of the requirement in litigation here, we find it calls upon counsel to “set forth in detail the exact provision of any such oral statements or reports.” Thus, the demand is not for the production of a transcript in existence, but calls for the creation of a written statement not in being. The statement by counsel of what a witness told him is not evidence.

Celotex Corp. v. Catret: Rule
Catrett (π) sued Celotex (∆) & several asbestos manufacturers in Fed DistCt, claiming that her husband’s death was caused by exposure to their products. Celotex moved for summary judgment on the grounds there was no evidence to prove that Catrett’s husband had been exposed to Celotex’s asbestos products. Catrett then produced three documents as evidence that her husband had been exposed to Celotex products. Celotex objected to the documents on the grounds that they were hearsay. DistCt sustained the objection & granted Celotex’s motion for summary judgment.

CtApp reversed, holding summary judgment was precluded bc Celotex failed to support its motion with affidavits or other evidence tending to show that the decedent hadn't been exposed to its products, as req'd by FRCP 56(e). || USSupCt granted certiorari.

When is summary judgment under Rule 56(c) proper? Summary judgment under Rule 56(c) is proper if the pleadings, depositions, answers to interrogatories, & admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any material fact & that the moving party is entitled to a judgment as a matter of law.
When is the grant of summary judgment under Rule 56(c) mandated? Rule 56(c) mandates the entry of summary judgment against a party who fails to make a showing sufficient to establish the existence of an element essential to that party’s case, & on which that party will bear the burden of proof at trial.
Must the party moving for summary judgment support its motion with affidavits? No. There is no express or implied requirement in Rule 56 that the moving party support its motion with affidavits.
Should the Ct of Appeals determine whether a showing by a party opposing summary judgment, if reduced to admissible evidence, would be sufficient to carry that party’s burden of proof at trial? Yes. Whether a showing by a party opposing summary judgment, if reduced to admissible evidence, would be sufficient to carry that party’s burden of proof at trial should be determined by the Ct of Appeals in the first instance.

A party moving for summary judgment doesn't necessarily bear the burden of supplying evidence showing the absence of a genuine dispute regarding a material fact. The moving party merely bears the burden of informing the Ct of the basis for its motion. The moving party may show the absence of evidence supporting the nonmoving party’s case. The amendment to 56(e) was made solely to broaden the scope of summary judgment motions by precluding the opposing party from referring only to its pleadings. The ruling by the Ct of Appeals on the other hand makes summary judgment more difficult to obtain & is in direct contradiction to the standards imposed by FRCP 56(e). Catrett didn't meet her burden to show that the D had some level of culpability. The P didn't establish a genuine issue of material fact & the grant of summary judgment was proper. Reversed & remanded.

Concurrence (White) The party moving for summary judgment need not always support its motion with sufficient rebuttal evidence. Nevertheless, the moving party may not simply discharge its burden by asserting that the other party has no evidence to prove her case. CtApp must consider if the P revealed sufficient evidence to defeat the motion. Petitioner brought a civil action suit against Respondents for refusing to rent an apartment to Petitioner based on her race. Petitioner contends that Respondents’ action constituted a violation of Section 804(a) of the Act. The complaint sought only injunctive relief & punitive DAS. A claim for compensatory DAS was later added. Respondents filed a demand for a jury trial, which the DistCt denied. The Ct of appeals reversed the decision based on the jury trial issue. 

Dissent (Brennan) The Ct hasn't clearly explained what must be shown by the party moving for summary judgment on the grounds that the non-moving party cannot prove its case.

See Dioguardi v. Durning for a law school civil procedure case brief holding that a complaint need only put the Ct & D on notice of the cause of action to withstand summary judgment.

Curtis v. Loether: The 7th Amendment entitles either party to demand a jury trial in a civil rights action. 
Curtis (Petitioner) brought a civil rights action under Section 812 of the Civil Rights Act of 1968 (Act) claiming that Loether & others who were white (Respondents) refused to rent an apartment to her bc of her race. The DistCt held that a jury trial was not authorized & denied a jury trial. The US Ct of Appeals for the Seventh Circuit reversed on the jury trial issue. 
Whether the Civil Rights Act of 1968 or the 7th Amendment requires a jury trial upon demand of one of the parties in an action for DAS & injunctive relief? Yes. Judgment is affirmed. The Seventh Amendment entitles either party to demand a jury trial in an action for DAS in FedCt under the Civil Rights Act of 1968. The right to a jury trial applies to actions enforcing statutory rights. The Act “requires a jury trial upon demand, if the statute creates legal rights & remedies, enforceable in an action for DAS in Cts of law.” In the instant case, the DAS action under Section 812 is an action to enforce legal rights within the meaning of the right to a jury trial. The DAS action is basically an action in tort, which is a recognized action at common law. Further, the traditional relief sought is the traditional form offered in the Ct of law. When Congress provides for enforcement of statutory rights in an ordinary civil action in the DistCts, a jury trial must be available if the action involves rights & remedies of the sort typically enforced by law. Petitioner’s policy argument is that a jury trial may delay the disposition of DAS actions, & that there is the possibility of jury prejudice. The Ct found these arguments to have merit. However, these considerations are insufficient to overcome the command for a jury trial in the Seventh Amendment. Therefore, the Ds’ demand for jury trial should be granted.

Discussion. It is important to note that the Ds were the proponents of the jury trial, while the Ps opposed it. The right to a jury trial extends beyond that which were previously available in common law forms of action. The Ct held that “[t]he 7th Amendment applies to actions enforcing statutory rights, & requires a jury trial upon demand, if the statute creates legal rights & remedies, enforceable in an action for DAS.” 

Dixon v. Wal-Mart Stores, Inc: Rule
Rush v. City of Maple Heights: Rule
Rush (P) was injured in a fall from a motorcycle in the City of Maple Heights (D). Rush sued D in municipal Ct claiming that D was negligent in maintaining the street & this negligence was the proximate cause of her injuries. The municipal Ct awarded Rush $100 in DAS to her personal property. D appealed & the judgment was affirmed. P then sued D in a different Ct for personal injuries she suffered in the same accident. P claimed that the issue of negligence was res judicata from the judgment in the first action & P moved for trial on DAS alone. The Ct granted the motion & P was awarded $12,000. D appealed & the Ct of Appeals affirmed.

Must a P raise all causes of action arising from a single wrong in one lawsuit? Yes. A P must raise all causes of action arising from a single wrong in one lawsuit.

The Ct held that a single tort such as this one can only be the basis of one action. The prime concern under code pleading is to prevent multiplicity of suits, burdensome expenses, delays to Ps, & vexatious litigation. P’s second action should not have been permitted to proceed. Reversed.

Notes: Claim preclusion is also known as “res judicata” & issue preclusion is also known as “collateral estoppel”. Prior adjudications affect future cases by merger, res judicata, & estoppel by judgment. Claim preclusion is tied to the event & not the legal theories of injury or recovery. The general rule is that if a person suffers both personal injuries & property damage from the same accident both must be tried in one suit. However, some states still allow a party to litigate personal & property DAS separately, & such cases may be tried separately in some cases where insurance companies are involved.

Herendeen v. Champion International Corp: Rule
Federated Department Stores, Inc v. Moitie: This Ct recognizes no general equitable doctrine, such as suggested by the Ct of appeals, which countenances an exception to the finality of a party’s failure to appeal merely bc his rights are closely interwoven with those of another party. 

In 1976, seven consumers, including Moitie & Brown (Ps), filed class action lawsuits against Federated Department Stores, Inc. (D), alleging that the D illegally fixed the retail prices of women’s clothing in Northern CA. The DistCt dismissed all seven suits in their entirety bc they had not suffered harm to their business or property within the meaning of the Fed antitrust statute. The dismissal is referred to as Moitie I & Brown I. Five of the seven appealed. Moite & Brown didn't appeal, but refiled their case in state Ct, Moite II & Brown II. Their actions were removed to FedCt & then dismissed on res judicata grounds. The original action involving the other five Ps was reversed & remanded to the DistCt to be reconsidered in light of the recent decision in Reiter v. Sonotone. Moite II & Brown II was eventually appealed to the US Ct of Appeals for the Ninth Circuit. The Ct of appeals held that the application of res judicata would normally preclude the second action, however, an exception should be made when the original dismissal was based on a case that had been overruled. Essentially, the Ct reversed, refu
sing to apply res judicata based on grounds of “simple justice” & public policy.
Whether the Ct of Appeals for the Ninth Circuit validly created an exception to the doctrine of res judicata when the Ct found that res judicata doesn't bar relitigation of an unappealed adverse judgment, when other Ps in similar actions against common Ds successfully appealed the judgments against them? There are some instances when considerations of justice & fairness dictate that prior judgments should be given preclusive effect. However, the SupCt of the US didn't find that there was any injustice in this case. The Ct of appeal’s reliance on public policy is misplaced, as it has long been the public policy that there be an end to litigation, & that those who were involved in the litigation be bound by the judgment. Accordingly, the judgment of the Ct of appeals is reversed, & the case is remanded.


Dissent. Justice Brennan felt that the case should have been remanded due to his conclusion that Moite II & Brown II was not properly removed.

Concurrence. Justices Blackmun & Marshall focused on the notions of public policy & “simple justice” that were articulated by the Ct of appeals as rationales for ignoring the traditional rule of res judicata. Further, the concurrence noted that there was a need to discourage the “break-away” litigation that will, allegedly, occur as a result of the majority decision.

Discussion. The Ct noted that they had addressed this same issue in Reed v. Allen. However, the Ct stated that the present case presented even more compelling reasons for applying res judicata than did Reed. In the present case, the respondents sought to be windfall beneficiaries of an appellate reversal procured by other independent parties who had no interest in the respondents’ case. Further, the Ct noted that in the present case, it was clear that the respondents made a calculated decision to forgo the appellate process.

Mitchell v. Fed Intermediate Credit Bank: A P is not allowed to split his causes of action by first using it as a defense in one case & as a claim in another.
The P, Mitchell (P), brought suit to collect money owed to him by way of a surplus paid on a note. The D, Fed Intermediate Credit Bank (D), had brought suit against the P in an earlier case arising out of the same facts in which the P won, though he didn't seek relief in that case & instead sought it in the case at bar. The P took out a loan from the D bank in which proceeds from his potato crop were secured as security for two notes due in the amount of $9,000. The crops netted $18,000 & the P never received any of the money. The D had brought suit against the P in a previous suit, in which the P alleged the same facts as in this case, though he never sought relief. Judgment in that case was for the P. The D now, claims that the P is estopped from bringing forth this claim.
Whether the circuit judge erred in sustaining the plea barring the P’s action. No. The Ct found that the facts pleaded by the P in the previous case as his defense to the D bank’s recovery on its notes are the same as those set out by him in his complaint as the basis of his action in the case at bar. When the D bank sued the P on the two notes, he had the option to interpose his claim as a defense to that suit or to demand judgment against the bank through a counterclaim. In that case, had he asked for relief, he would have gotten it. bc he didn't do this, & instead chose to attempt to split his cause of action, he is precluded from doing so. Affirmed.

Discussion. The Ct took note of a decision in a precious case, which asserted that a party against whom action is brought on a K has two ways of defending himself. The first, by alleging specific breaches of the K declared upon & relying on them in defense. But, secondly, if he intends to claim DAS for nonperformance of the K, more than the amount for which he is sued, he must not rely on the K defense, but on a cross action & ask the Ct to set off the amounts contested. The P is not allowed to use the same defense first as a shield & then a sword.

Bernhard v. Bank of America Nat'l Trust & Savings Assoc.: Rule
Donor gave money to Executor, prior to death. When settling donor’s estate, beneficiaries brought suit in probate Ct against Executor for accounting of the gift money. The probate Ct found that the money was a gift, & discharged executor.  The new executrix, one of the beneficiaries who brought the first action, brings this second action against the bank, for paying the first executor the money gifted inter-vivos by donor. The bank pled res judicata.

Whether a party asserting a plea of res judicata against another must have been a party, or in privity with a party, to the earlier litigation. No.

Normally, privity & mutuality are required for res judicata to be binding on a non-party. However, there is an exception for the party asserting the res judicata defense. That is that mutuality is not necessary where the liability of the D asserting the plea of res judicata is dependent on, or derived from, the liability of one who was exonerated in an earlier suit brought by the same P on the same facts. Examples are master/servant, principle/agent, & indemnitor/indemnitee. Here, the executrix was the same party, acting in a different capacity, bringing the same claim against the bank, when she had first lost it against the former executor.

Parklane Hosiery Co. v. Shore: In cases when a P could easily have joined in an earlier action or when the application of offensive estoppel would be unfair to the D, a trial judge should not allow the use of offensive collateral estoppel. 
Shore (Respondent), brought a shareholder’s class action against the Parklane Hosiery Company (Petitioner), in the Fed DistCt, alleging that Petitioner & its thirteen officers, directors & stockholders had issued a materially false & misleading proxy statement in connection with a merger. Before this action was filed, the Securities Exchange Commission (SEC) filed suit against the same D in the Fed DistCt, alleging that the proxy statement that had been filed was materially false & misleading in essentially the same fashion as was alleged by Respondent in the present case. After trial, the DistCt found that the proxy was materially false & misleading. The US Ct of Appeals for the Second Circuit affirmed. As a result, the Respondent in this matter moved for partial summary judgment, alleging that the Petitioner should be collaterally estopped from relitigating the issues that had been resolved against it in the first action. The DistCt denied the motion but the Ct of appeals reversed, finding that the Petitioner was collaterally estopped from obtaining a jury trial on the same issues of fact. 
Whether a party, who has had issues of fact adjudicated adversely to it in an equitable action, may be collaterally estopped from relitigating the same issues before a jury in a subsequent legal action brought against it by a new party? In the present case, none of the circumstances that might justify reluctance to allow the offensive use of collateral estoppel is present. As a result, the judgment of the Ct of appeals is affirmed. 
Dissent. Justice Rehnquist stated that the Petitioners were denied their rights under the Seventh Amendment to a jury trial. Justice Rehnquist argues that, even assuming there is no Seventh Amendment problem, there is a general problem with allowing the use of offensive collateral estoppel in this case. As rationale, Justice Rehnquist argues that the use of offensive estoppel runs counter to the strong Fed policy favoring jury trials. Furthermore, Justice Rehnquist believes that the use of a jury in the second action could result in a different verdict than was reached in the first action. 

Discussion. In the present case, the application of offensive collateral estoppel won't reward a private P who could have joined in the previous action. Presumably, the respondent couldn't have joined in an action brought by the SEC on behalf of the government. Further, there is no unfairness in allowing use of offensive estoppel in this case. In the SEC action, the petitioner had every incentive & opportunity to litigate fully & vigorously as a result of the serious nature of the charges. 

Semtek International Inc. v. Lockhead Martin Corp.: Fed common law governs the claim-preclusive effect of a dismissal by a FedCt sitting in diversity, which in turn will apply the claim- preclusion laws of the state in which the FedCt is located. 
P Semtek Intl. Inc. filed suit in CA state Ct against D Lockheed Martin, who then had the suit moved to FedCt on diversity grounds before filing a motion to dismiss the suit based on CA’s 2-year statute of limitations. P filed suit in CA state Ct against D alleging inducement of breach of K & various business torts. D moved the case to Fed DistCt in CA via diversity jurisdiction & successfully moved to dismiss P’s claim as barred by CA’s 2-year statute of limitations. The DistCt dismissed the suit “on the merits & with prejudice.” P then re-filed suit against D, this time in Maryland state Ct. Lockheed again had the case removed to Fed DistCt, this time in Maryland, & ask the Ct to apply claim-preclusive effect to the CA Fed DistCt’s adjudication on the merits, & dismiss the suit. 
Whether the claim-preclusive effect of a Fed judgment dismissing a diversity action on statute of limitation grounds is determined by the law of the state in which the FedCt sits. Yes. The case was reversed & remanded for proceedings consistent with the Ct’s decision. An adjudication upon the merits, under Fed Rule of Civil Procedure 41(b) only has the effect of preventing a re-filing in the same DistCt in which the case was earlier filed. Fed common law governs the claim-preclusive effect of a dismissal by a FedCt sitting in diversity. 

Discussion. An on-the-merits adjudication is one that actually passes on the substance of the particular claim before the Ct. It is no longer the case that a judgment on the merits is automatically entitled to claim preclusive effect. Thus the term “operates as adjudication on the merits” doesn't automatically render a judgment the effect of claim preclusion under Fed. R. Civ. Pr. 41(b). Instead adjudication on the merits is merely one that is not dismissed with prejudice. An adjudication upon the merits, under Fed. R. Civ. Pr. 41(b) only has the effect of preventing a re-filing in the same DistCt in which the case was earlier filed. The Full Faith & Credit Clause doesn't mean that states can give FedCt judgments the same effect they would give their own State Ct judgments, but must grant them the same effect the FedCt would. Thus Fed common law governs the claim-preclusive effect of a dismissal by a FedCt sitting in divers
